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GRAY’S 
ATTORNEY’S 
TEXTBOOK 
OF MEDICINE 
by 
ROSCOE N. GRAY, 

M.D. 


Surgical Director, 
Aetna Casualty & Surety 
Company 





A 3030 page medical encyclopedia written especially for 
lawyers. It is a necessary guide to the correct study, in- 
vestigation and trial of claims. 

Most claims are settled before the ultimate result of 
the injury or ailment is established. Therefore, the evalua- 
tion of disability must be reached through a series of 
estimates which demand authoritative medical support. 

Dr. Gray’s experience with over 700 affiliated attorneys 
has given him a complete understanding of what the 
lawyer must know about 

ANATOMY 
PERSONAL INJURY 
MEDICINE AND SURGERY 
DISEASE AS COMPLICATING INJURY 
NERVOUS AND MENTAL DISORDERS 
EVALUATION OF DISABILITIES 
and how such information should be presented for the 
best legal use. 

The full value of many claims is often not realized 
because the lawyer does not grasp all the medical im- 
plications. On the other hand, many claims are ex- 
aggerated. In this event, the lawyer for the defense must 
be prepared to show by specific explanation and incontro- 
vertible authority, the extent of the exaggeration. This 
book will be especially welcome to lawyers who have been 
faced with the perplexing problems that result from the 
aggravation of traumatic injuries or occupational disease 
by such pre-existing conditions as arthritis, heart disease, 
syphilis or tuberculosis. 

Gray covers the many and varied disabilities on which 
damage claims can be based in a complete, thoroughly 
detailed manner for the specific guidance of attorneys. — 
How to recognize, prove, or disprove them, together with 
an expert “estimate” consisting of (1) Average temporary 
disability; (2) Average permanent disability; (3) Average 
cost of medical treatment; (4) Relative average verdict 
valuation. 

Dr. Gray’s facility in translating medical terminology 
into everyday language enables the lawyer to present 
medical evidence to a jury in understandable form. This 
avoids the confusion that attends so many trials due to the 
unclear presentation of the medical picture. A key to 
the top medical authorities in each field is made available 
by including a separate bibliography for each topic dis- 
cussed. These specialists can be cited to the court and to 
medical witnesses. 

The index of more than 35,000 entries has been pains- 
takingly prepared for medico-legal use, giving entries for 
every conceivable method of listing a subject. 

An Atlas of Human Anatomy is included, with parts of 
the body identifiable by the use of twelve colors. 


3 loose-leaf compression binder volumes, $50. 





LARSON’S 
WORKMEN’S 
COMPENSATION 
LAW 
by 
ARTHUR LARSON 


Formerly Dean, University 
of Pittsburgh Law School, 
now 
Under Secretary of Labor 





This book has become in remarkably short time, one 
of the most highly regarded of current legal treatises. 


Last October, in a review in the American 
Bar Association Journal, William Gorham 
Rice said, “This is an outstanding work, not 
only because the author treats with ac- 
curacy, completeness and discerning criti- 
cism a complicated and important area of 
modern American law, but also because he 
uses the English language with precision 
and grace.” 


For the first time, Workmen’s Compensation Law is 
presented as a legal subject reduced to a coherent set of 
principles and working rules. Variation among the state 
statutes is carefully charted by reducing the variants to 
GROUPS, with the pattern fully worked out within each 
group. This treatment is supplemented by a series of 
easy-to-read and usable tables giving a detailed break- 
down of the state-by-state variations on essential questions 
of substance and procedure. 


The major arrangement is in terms of general rules, 
cutting across fact categories. But within these general 
headings, the familiar fact groupings are retained. The 
objective is achieved both in the text and in the index, of 
enabling the user to find the rules and cases he needs, 
either on the basis of FACT similarity or on the basis 
of underlying PRINCIPLE. 


The subject is fast growing. There are many more points 
in controversy, more conflicting cases and theories than 
in the more settled areas of law. Instead of merely show- 
ing that conflicts exist, the author takes a position on one 
side or the other, explaining why one rule or the other 
appears to be the clearer, more consistent and more work- 
able of the two. 


Each volume is a series of separate pamphlets, re- 
movable at will from a compression binder. Units may be 
recompiled, if necessary, instead of entire volumes. 


From Robert L. Scott, Industrial Com- 
missioner (North Carolina): “I am _ so 
delighted with LARSON’S WORKMEN’S 
COMPENSATION LAW that I am under- 
taking to read the entire book. It is a 
source of pleasure as well as information. 
It is superior to anything previously printed 
in the workmen’s compensation field, and 
I feel a sense of obligation to Mr. Larson.” 


2 loose-leaf volumes, supplemented, $40. 


Either or both sets will be mailed for 2 weeks free approval, 


write to MATTHEW BENDER & COMPANY, Albany 1,N. Y. 
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FOUR @) TAX HELPS... 


fimely, needed! 
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STANDARD FEDERAL TAX REPORTS 


For the man whose responsibilities demand that he have every- 
thing concerning federal taxes affecting business and individual 
taxpayers. Week in, week out, the STANDARD ’s informative 
issues rush to subscribers complete details on every new twist and 
turn of pertinent federal tax law, as it breaks. Featured are author- 
itative full texts of laws, regulations, rulings, court decisions, 
forms, and related facts and information—all explained and tied 
into the over-all tax picture with helpful, understandable editorial 
comments. Current subscription plan includes 8 “bring-you-up- 
to-date’”’ Compilation Volumes and companion Internal Revenue 
Code Volume. 


FEDERAL TAX GUIDE REPORTS 


Edited and produced particularly for Tax Men who must stay 
abreast of unfolding developments concerning federal income 
taxes of the average taxpayer, the ordinary corporation or indi- 
vidual. Swift weekly issues provide quick access to essential facts 
and information—changes in statutes, amendments, regulations, 
decisions, official rulings, and the like. Everything is designed to 
facilitate tax work. Subscription for the GUIDE includes two 
loose leaf Compilation Volumes replete with pertinent law texts, 
regulations, rulings, decisions, explanations, examples, charts, 
tables, check lists. 


PENSION PLAN GUIDE 


Designed for all concerned with drafting, qualifying for federal 
tax exemption, operating and administering employee-benefit 
plans, CCH’s PENSION PLAN GUIDE carefully integrates all 
the controlling authorities to spell out their separate and com- 
bined effects on pension and profit-sharing plans. Makes clear 
the WHAT, HOW, and WHY of statutory and practical require- 
ments that shape and mold private programs. Special features, in 
addition to profit-sharing and pension planning, include:—Groxp 
Insurance Plans, Executive Compensation Plans, Fringe Benefits, 
Investment of Employee Trust Funds, Payment of Benefits, Guaranteed 
Annual Wages. Everything neatly arranged in one Volume, behind 
quick-finding Tab Guides. 


PAYROLL TAX GUIDE 


For dependable, continuing help in handling the payroll problems 
involved under federal income tax withholding, federal social security 
taxes on employers and employees, federal wage and hour regulatory 
provisions, state and local income tax withholding, and unemployment 
insurance contributions. CCH’s PAYROLL TAX GUIDE spans the 
whole workaday world of pertinent statutes, rulings, regulations, 
decisions, returns, forms, reports and instructions. No law texts, 
no regulations—instead understandable, plain-English explana- 
tions of “payroll law” make everything covered instantly clear 
for sound procedure. Subscription includes encyclopedic Com- 
pilation Volume presenting everything down to date—plus bi- 
weekly releases of all pertinent new developments. 


Write For Further Details 


MMERCE. CLEARING, HOUSE.,.INC.. 


NARS RARRIRAARRARRD NRINRRRRRR RRR Ame RAN 
PUBLISHERS of TOPICAL LAW REPORTS 


NEW YORK 36 CHICAGO 1 WASHINGTON 4 
522 FIFTH AVE. 214 N. MICHIGAN AVE, 1329 E STREET, N. Ww. 
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® The American Bar Center will be 
dedicated on August 19. The head- 
quarters staff will move in shortly 
alter the close of the Annual Meet- 
ing. For the first time in many years 
the Association will have adequate 
physical facilities in which to carry 
on its ever-expanding program. 

To conduct that program most ef- 
fectively we must have more mem- 
bers. It was recognized several years 
ago that with the physical facilities 
in the old building we could not ex- 
pect to provide proper service fo1 
more than approximately fifty thou- 
sand members. We have now ex- 
ceeded that figure. But there is no 
such limitation with the new build- 
ing. On the contrary, a substantial 
increase is imperative to provide the 
necessary funds for an adequate pro- 
gram. We are constantly receiving 
excellent suggestions for expanded 
activities and worth-while new proj- 
ects which we cannot undertake be- 
cause of lack of funds. 

We have a committee working on 
membership procedures to simplify 
and expedite the processing of appli- 
cations for membership. 

For the current fiscal 
Chairman of the Membership Com- 
mittee, Archie Mull, and your Presi- 
dent set a minimum goal of five 
thousand new members. If we main- 
tain the present rate of applications 
through June 30, that minimum will 
be reached. In achieving this goal, 
the Membership Committee, com- 
posed of Mr. Mull, Cecil Burney and 
Donn Gregory, has worked most dili- 
gently. It has received excellent co- 
operation from the Junior Bar Con 
ference, particularly its Chairman, 


vear the 





William J. Jameson 
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Baxter Jones, and its Membership 
Chairman, Tom Taulbee, as well as 
from the Associate and Advisory 
Committee members, many state 
and local bar associations. West Pub- 
lishing Company and Bobbs-Merrill 
Company have contributed adver- 
tisements in their publications. For 
all of this we are most grateful. Typi- 
cal of this co-operation is a letter 
from Frank W. Grinnell, Secretary 
of the Massachusetts Bar Association, 
which states succinctly the reasons 
for American Bar Association mem- 
bership: 


We live at a time when bar organi- 
zation is needed primarily for the pub- 
lic professional service justly expected 
of the legal profession, but also for the 
incidental and often indirect but great 
and continuous service to the lawyers 
—a service far greater than many of 
them realize. We know at first hand, 
from personal observation and con- 
tact, of the devoted service of a long 
succession of men who helped, during 
half a century, to build the association 
gradually in the face of professional 
inertia and other discouraging factors. 
To the careful work of the Taxation 
Section alone, lawyers throughout the 
nation are indebted for more than the 
annual dues, on their own account and 
on that of their clients in connection 
with Federal tax work. Such an organi- 
zation depends on membership dues. 
It is no more perfect than other human 
institutions. You may disagree with 
this or that action on controversial 
matters, but so what? You probably 
do that in other organizations. But 
the American people and the Ameri- 
can Bar, including you, need the 
services of the American Bar Associa- 
tion as they need those of state and 
local associations. You can get those 
services for nothing or you can help. 
The dues are $16 a year and you get 





the American Bar Association Journal 

monthly. 

While mail solicitation and talks 
on membership are necessary and 
helpful, most applications come from 
personal solicitation. In recent 
months, several members have dem- 
onstrated most effectively the results 
of such solicitation. Ed Murane, for 
example, in two afternoons obtained 
fifteen applications in Casper, Wyo- 
ming, without a turndown. Many 
of these applicants had received let- 
ters, but it required a personal invi- 
tation to complete the job. 

Our fiscal year ends June 30. Will 
you not this month invite some non- 
member to join? Martindale-Hubbell 
indicates the members with a tri- 
angle. While some have joined since 
its latest publication, this will give 
you a list of prospects. If you don’t 
have application blanks, please write 
to the American Bar Association, 
1140 North Dearborn Street, Chicago 
10, Illinois, for the necessary forms. 

We have been pleased with the 
number of judges who have joined 
this year. There are still many judges 
who are not members and who would 
make an important contribution to 
the work of the Association. 

And don’t overlook the young law- 
yers. We are especially anxious to 
have them join the Association upon 
graduation from law school. The 
dues for the first two years after ad- 
mission are reduced to four dollars, 
followed by a three-year period of 
eight dollars, before the regular dues 
of sixteen dollars become effective. 

Please act now and help build the 
membership for further service to 
the public and to the profession. 
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lawyers Title [Insurance (Orporation 


Operating in New York Slate as (Virgunsa) Lawyers Tile Insurance Corporation 
Large + Strong + Dependable 


Home Office ~ Richmond, Virginia 


JOSEPH F. HALL, PRESIDENT * GEORGE C. RAWLINGS, EXECUTIVE VICE PRESIDENT 
R. W. JORDAN, JR., VICE PRESIDENT AND COUNSEL ° WILLIAM H. BAKER, JR., CHIEF TITLE OFFICER 
BRANCH OFFICES ac AKRON ¢ ATLANTA ¢ AUGUSTA (GA.) ¢ BIRMINGHAM . 
COLUMBUS (GA.) « COLUMBUS (O.) « DALLAS « 
NEW YORK «+ NORFOLK «+ PITTSBURGH «+ PONTIAC + RICHMOND « ROANOKE « SAVANNAH ¢ 
WASHINGTON « WILMINGTON ¢ WINSTON-SALEM AND WINTER HAVEN 


CAMDEN « CINCINNATI e¢ CLEVELAND 


DAYTON « DECATUR (GA.) * DETROIT « MIAMI « NEWARK «+ NEW ORLEANS 
SPRINGFIELD (ILL 






AGENCIES IN MORE THAN 150 OTHER CITIES 
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American the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain represeniative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon thei 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one ol 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years alter an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
here are no additional dues for memberhip in the following Sections: Bar Activities, Criminal Law, Judicial 
\dministration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
dues for all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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Announcing New Publications 


from 


LITTLE, BROWN and COMPANY 


THE A.1LA. STANDARD CONTRACT 
FORMS AND THE LAW 


by WILLIAM STANLEY PARKER and FANEUIL ADAMS 


Publication—June. 


For the first time property owners’ con- 
tracts with architects and builders receive 
a detailed and authoritative interpretation. 
Disputes in this field are customarily settled 
by arbitration, with the result that many 
questions have never been passed on by the 
courts, and there has been little to turn to 
for guidance. 


In this work Mr. Parker, for many 


Price $7.50 


years Consultant on Contract Procedure to 
the American Institute of Architects, and 
Mr. Adams, a practicing attorney and writ- 
er on real estate law, not only assemble such 
case law as there is, but fill the many gaps 
by setting forth the accumulated experience 
of the A.I.A. in construing these agree- 
ments. In an area where little recorded 
authority exists, this new work is certain to 
prove invaluable. 


STUDIES IN FEDERALISM 


ROBERT R. BOWIE and CARL J. FRIEDRICH 


Editors and Co-authors 


Publication—July 


Prepared to assist in the formulation of a 
Constitution for the six Schuman plan coun- 
tries, this volume contains comparative 
studies of those provisions of the Constitu- 


tions of Australia, Canada, Switzerland, 


and the United States and Western Ger- 
many which govern such matters as the 
Federal Judiciary, Public Finance, and 
Personal Rights. 

In his Preface to the European editions 
of these Studies, M. Paul-Henry Spaak, 
President of the Mouvement Européen and 


Price $15.00 


of the Common Assembly of the European 
Coal and Steel Authority, says, 

If it is true that it is necessary for 

Europe to find completely new solutions 

to the problems presented, it is also 

very evident that [this] study of prece- 
dents is of great importance. 

And, if it is true that the peace and 
security of our country depend, in part at 
least, on the peace and security of Europe, 
then these Studies are of great importance 
to every American. 


The 1954 Supplement to 
FEDERAL INCOME TAXATION OF PARTNERSHIPS 


by PAUL LITTLE 


Ready now 


All aspects of partnership income taxation 
are covered by this practical work including 
those relating to organization, reorganiza- 
tion, dissolution, and termination of part- 
nerships; contributed property; admission, 
withdrawal, and death of partners; tax 
basis and taxable years of partners and 
partnerships; distributions in cash and kind, 
determining the partner’s distributive share 
of firm income and integrating it with his 


Supplement $2.50; Book & Supplement $15.00 


other personal income; business transac- 
tions between partner and partnership; and 
sales of partnership interests. 

Insuring the continuing value of Mr. 
Little’s compact treatise on the most puz- 
zling area of federal income tax law, the 
new supplement covers all developments in 
the law from publication of the original text 
through December 1, 1953, with citations to 
pertinent case material. 


To order, or for further information, see your local dealer, or write 


LITTLE, BROWN and COMPANY - BOSTON, MASSACHUSETTS 
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®™ Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and 


is not responsible for matters stated or 


may reject because of length. The Board 


views expressed in any communication. 





Professional Standards 
and Law Students 


® Thank you for the extra copies of 
the JouRNAL for April, 1954, contain- 
ing my article on “The Law Student 
and Professional Standards” (page 
305). I hope you can find room in an 
early issue for this footnote on the 
spread of an idea. 

A year or so ago Professor Robert 
Mathews, of Ohio State University 
Law School, started a course of lec- 
tures by judges and lawyers similar 
to those first given at Southern Cal- 
ifornia in 1952. When Dean Elliott 
left Southern California in 1953, he 
took the idea of the course with him 
and promptly put it into operation 
at New York University School of 
Law. This year (1954) a similar 
course was initiated at the University 
of California School of Law with ten 
lectures. There may be others under 
way or contemplated. At least South- 
ern California modestly flatters itself 
for starting something new in teach- 
ing law students about their chosen 
profession which seems worthy of 
imitation. 

PHILBRICK McCoy 


Superior Court 
Los Angeles, California 


likes Our 
February Number 


® The JouRNAL rang the bell twice 
in the February number. I think 
the articles by Dr. Schwartz and Mr. 
Crouch were both super. 

CLaupE McCoLLocu 


United States District Court 
Portland, Oregon 
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The Earl Jowitt 
and Alger Hiss 


= Judge Claude McColloch’s article, 
“The Strange Case of Alger Hiss: A 
Reply to Lord Jowitt”, in the March 
issue has definite merit and is to be 
applauded for sound legal reasoning. 
The Earl’s book in my opinion may 
not be so meritorious, but while I 
disagree in part with what the Eng- 
lish jurist has written, I champion 
his prerogative in a common law 
fraternity to write it. Men of law 
like men of science should recognize 
no international boundaries in their 
professional intercourse. We inher- 
ited the common law from England 
and can still benefit from a mutual 
exchange of juridical criticism. By 
the very rule of stare decisis British 
court decisions still have a persuasive 
influence upon our own courts in 
some instances. 

GEORGE SHUNK 
Franklin Township Municipal Court 
Franklinville, New Jersey 
Professor Horack and 
Congressional Investigations 


® I suspect that Frank Horack’s plan 
for legislative review of congressional 
investigations (March issue) would 
enable a recusant witness to delay 
interminably giving the information 
sought. He could object to the in- 
quiry on the ground that it was be- 
yond the power given the committee 
by resolution, or that the. question 
asked of him was immaterial to the 
investigation or invaded his con- 
stitutional rights. The objection 
would, with ten days allowed for 





briefs, give him about a three-week 
delay. If the ruling were against 
him, he would agree to answer the 
question to which he'd objected. 
This would probably open new ave- 
nues of inquiry and, a few questions 
later, he could again make a claim 
that a question immaterial. 
Again he would have obtained a 
three-week delay. Even if the witness 
were eventually held in contempt, 
he could appeal his citation to the 
courts which would, I feel, look with 
properly suspicious eyes on a group 
of Congressmen acting as judges. 

I find it hard to believe Professor 
Horack’s assurance that a review 
board of six Congressmen would 
not vote along party lines depending 





was 





on how the party stood on the merits 
of the investigation. What would be 
the effect of a three-to-three vote? 
If one party controlled Congress by 
a heavy margin, would it consent to 
equal representation on the review 
committee? 

Professor Horack says that uni- 
form rules of procedure for investiga- 
tions are an unsatisfactory control of 
abuses because a sensible rule for 
one committee might be folly for 
another with different responsibili- 
ties. It seems to me that when a wit- 
ness is subpoenaed, in contrast to 
appearing voluntarily, it is funda- 
mental justice to permit him the ad- 
vice of counsel during his testimony, 
to allow him to make a statement 
and to receive a transcript of his 
testimony. Regardless of the com- 
mittee, these rules are a minimum 
necessity. 

The legislative review plan con- 
cerns only refusals to answer ques- 
tions. Contempt citations are, how- 
ever, infrequent. Why bother with a 
citation, one committee chairman 
reasons, when a refusal to answer on 
the grounds of self-incrimination can 
be treated for newspaper purposes 
as an affirmative answer? If a congres- 
sional committee continues to use 
the investigating power partly as a 
publicity measure to bring witnesses 
into disrepute for their beliefs and 
associations, the courts will have to 
discuss the effect of the First Amend- 

(Continued on page 4538) 













-week 
zainst 
‘r the 





ected. 
Vv ave- 
stions 
claim 
terial. 
red a 
‘itness 
empt, 
fo the 
¢ with 
group 
ges. 

»fessor 





review 
would 
nding 
merits 
uld be 

vote? 
ess by 
ent to 
review 


t uni- 
estiga- 
trol of 
le for 
lly for 
nsibili- 
a wit- 
rast to 
funda- 
the ad- 
imony, 
tement 
of his 
> com- 
nimum 


n con- 
r ques: 
>, how- 
with a 
airman 
wer on 
ion can 
urposes 
ongres- 
to use 
ly as a 
itnesses 
efs and 
have to 
Amend- 
we 4538) 








THE LAWYER and THE SURETY 


By Wm. Frank Worthington, of the San Francisco Bar 


The practice of law and the business of 
suretyship are complementary and interde- 
pendent. Our gratitude toward the friend who 
is willing to risk the execution of a personal 
bond should be no greater than our cooperation 
with the company which lends its credit for a 
small hire: 


The payment of premium is not the only 
obligation of the lawyer to the surety. When 
the surety requests a copy of a “decree of final 
discharge,” or the advice that it has been filed, 
he does so in order to close out his book liabil- 
ity, discontinue premium charges and take 
down his legal reserve. The lawyer who ne- 
glects to send termination evidence invariably 
becomes annoyed when he is billed for another 
year. He it is who often says “let “em get their 
own copies, weve paid them premiums 
enough!”, but he doesn’t stop to realize that 
if, on every bond, the company had to employ 
someone to locate and make copies of the 
records, eventually this cost would be a load 
in premium computation. Were all attorneys 
to fail to cooperate, future premiums would be 
much higher. Yet, to the person preparing an 
accounting or other document, the cost of 
paper, carbon and mailing an extra copy to 
the surety amounts to only a few cents. It is 
obvious that the surety would rather defray 
such cost than pay a fee to a third person to 
make a copy from the filed original. In a pro- 
bate matter the conscientious attorney will not 
only see that the premiums are paid, but 
further, will furnish carbons of all intermediate 
and final accountings, petitions, orders and 
settlements, if a justified request is received 
from the surety. 

In its own way a local office of a bonding 
company can classify a lawyer as accurately 
as can the editor of “‘“Martindale.” The classi- 
fication is on the basis of general standing and 
the degree of sympathetic cooperation it re- 
ceives. Lawyer “A” may receive a bond by 
simply an assurance of merit, whereas Lawyer 
“B,” or his broker, must expend considerable 
effort to obtain an undertaking. Both “A” and 
“B” are capable and honest, but **B”’ doesn’t 
know the problems of a surety company, and 
he is always “too busy” to be “bothered” with 


$ 


i iss ai 


a routine matter of little consequence in his 
estimation. Because he has cua the right to 
confidence he misunderstands the attitude of 
the surety, and waxes wroth at a reasonable 
observance of the requirements of good under- 
writing. How much more troublesome it would 
be if a lawyer had to dig up a qualified personal 
surety whenever a bond was needed! 


Signs of trouble discovered by routine re- 
views of cases have saved many a lawyer the 
expense and stigma of a “messy” case in his 
office. An alert underwriter, trained by a com- 
pany on the basis of a half-century of experi- 
ence, who receives copies of all papers filed, can 
anticipate difficulties often more quickly than 
an experienced attorney. He has a specialized 
viewpoint and is devoid of the personal equa- 
tion. When he demands joint control of funds, 
or collateral, he has a very good impersonal 
reason therefor. In executing the undertaking 
necessary to litigation or probate, he must, 
because of the ratio of liability to premium 
(which varies between 100 to 1 and 200 to 1), 
take every possible precaution. It requires only 
one total loss on a bond of $1,000 to eat up the 
years premiums on one hundred or more 
other bonds of the same size and type. 


When you are inclined to chafe at the “red 
tape” requirements of a surety, remember that 
the insurance and surety business is compelled 
to confine its operations narrowly along the 
paths set for it in the state and national laws 
which regulate the formation and operation of 
the companies. Insurance commissioners in the 
public interest, supervise every step in the 
career of a surety company and many of the 
“annoying” requirements are essential to the 
lawful operation of the business—calculated to 
preserve solvency for the very definite benefit 
of the legal profession and its clientele. 

If an attorney will give some thought to the 
problems of the surety he will want to coop- 
erate. The surety is his friend, and if treated 
accordingly, much mutual advantage and 
profit will be the result. 


—From THE RECORDER 
San Francisco, Calif. 
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(Continued from page 456) 

ment rather than avoid the question 
as was done in the Rumely case (73 
S. Ct. 543). I hope, however, that 
Congress will, under its own impe- 
tus, utilize the investigation less as a 
punitive measure, and, instead, limit 
it primarily to a fact-finding body in 
aid of legislation. 

Eric STEVENSON 

Hartford, Connecticut 


War Crimes Trials 
and Due Process 


® In reviewing Franz von Papen’s 
Memoirs (40 A.B.A.J. 227), Rubin G. 
Cohn states, “civilization still recoils 
in horror in remembrance of the 
incredible inhuman Nazi atrocities”. 
Shortly later, Mr. Cohn approves von 
Papen’s hypocritical decrying of “an 
exaggerated fear of Germany”. It is 
an understatement when Mr. Cohn 
writes that von Papen is guilty of 
“personal involvement with an ad- 
herence to Hitler and Nazism”. Ac- 
cording to Hanson W. Baldwin 
(New York Times Book Review, 
April 19, 1953, page 3) von Papen re- 
marked in 1933, “Hitler had not 
seized power. . . .we’ve given him a 
job”. Mr. Cohn also does not demol- 
ish von Papen’s poor “excuse” that 
any other course would have been 
“treasonable” to the German nation. 
“Patriotism” of a sort has always 
been the last refuge of scoundrels. 
Neither does he mention the fact, 
passed over by von Papen, that the 
latter on February 6, 1933, in viola- 
tion of the Weimar Constitution and 
in contempt of the Constitutional 
Court traitorously overthrew the 
anti-Nazi government of Prussia (Cf. 
Braun, Von Weimar zu Hitler, New 
York, 1940, page 445.) 

Contrary to Mr. Cohn’s assertion, 
Germany has never provided a “his- 
torical balance. . . in a coalition of 
European nations against the dan- 
gers of [the] Eastern threat.” The 
historical record from Frederick the 
Great to Adolph Hitler shows that 
Germany has always derived her 
greatest political advantages from al- 
liances with Russia. 

Mr. Cohn declares that “if” von 
Papen’s charges against the Interna- 


458 American Bar Association Journal 


tional Military Tribunal “are trust- 
worthy, they constitute a serious in- 
dictment of the traditional concept 
of due process as understood in 
Anglo-American jurisprudence and 
cast suspicion upon the validity of 
our participation in this procedure”. 
Surely, Mr. Cohn’s “iffy” indictment 
is unusual and contrary to “due proc- 
ess”. It has no basis in fact since the 
procedural law of the Nuremberg 
trials, unknown to Mr. Cohn, was 
taken from many legal systems, in- 
cluding German law. The principle 
of American “due process” is there- 
fore not involved. It is strange that 
Mr. Cohn should have fallen for 
von Papen’s belated interest in “due 
process” when he should know that 
even the Devil can quote scripture. 


FREDERICK WALLACH 
Bayside, New York 


‘The Priceless Ingredient” 
Is Priceless 


® While convalescing from the an- 
nual visitation of the “flu” bug, I 
read the February issue of the Jour- 
NAL more carefully than usual—even 
to the extent of the editorial page, 
and I am glad that I did so for your 
editorial “The Priceless Ingredient” 
is a classic which should be read by 
every lawyer in the country. 

I have cut out this editorial and 
filed it for future use as the occasion 
may arise... . 

Incidentally . . . your editorials 
are consistently of high quality and 
I always read them whether sick or 
well. I also want to state that the 
JouRNAL .. . is a great credit to the 
profession. 

CLARENCE KoLwyck 
Chattanooga, Tennessee 
Income Tax and the 
Reed-Dirksen Amendment 


® In the March issue of the JOURNAL 
at page 241 there is a report of the 
activities of the Committee on In- 
come Tax Amendment, discussing 
the Reed-Dirksen Amendment (en- 
dorsed by the American Bar Associa- 
tion), which in brief fixes a ceiling 
of 25 per cent on federal income 
taxes and denies the Federal Govern- 
ment the right to levy estate and gift 


taxes. 

The Committee's report states that 
the proposed amendment is greatly 
misunderstood. “It does not limit in 
any way the amount of revenue Con- 
gress may raise.” True enough! It 
seems obvious that Congress may 
more heavily tax the lower bracket 
taxpayers to make up for the tax 
savings which the amendment pro- 
vides for those in higher brackets. 

The report continues: The pro- 
posed amendment “merely elimi- 
nates from our system of taxation its 
communistic or socialistic features.” 
In my ignorance, I had supposed that 
our present system of taxation, pro- 
ducing the revenue necessary to 
maintain a strong military estab- 
lishment complete with expensive 
atomic weapons, was intended to dis- 
courage communism from taking 
over the free world, ourselves in- 
cluded. 

Have I given the impression that 
the proposed amendment favors the 
high-bracket taxpayers at the ex- 
pense of those in low brackets? If 
so, I was wrong. Actually the pro- 
posed amendment is designed to help 
taxpayers with small incomes, to 
“give them relief”, as the report says, 
by “increasing revenue through a 
drastic reduction of the present con- 
fiscatory higher bracket rates’’. 

The report concludes with the 
statement that the Amendment is 
necessary to prevent destruction ol 
the peoples’ freedoms, by curbing 
“Government unlimited”. 

Thus the proposed Reed-Dirksen 
Amendment (1) gives tax relief to 
everyone--those in. the higher and 
those in the lower brackets, (2) pro- 
duces more federal revenue, (3) elim- 
inates communism, and (4) safe- 
guards freedom of the individual. To 
the ordinary mind it is a little dif- 
ficult to see how if the rich pay less 
tax, the poor may pay less; how if 
everybody pays less tax, the Govern- 
ment receives more revenue; how il 
the Government receives more reve- 
nue, it becomes less of a “Govern- 
ment unlimited”; and how by giving 
tax advantages to the well-to-do we 
can better oppose communist dom- 

(Continued on page 460) 
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A PLAN TO MAKE YOUR INVESTMENTS PAY YOU 


A Pnsion Mr Life 





F you've ever been concerned about how you can 
save and adequately invest enough money — under 
present tax laws—to provide yourself with a worry- 

free old age, you'll be interested in the Professional 
Man’s Pension Plan—with several unique features that 
will appeal particularly to members of the Bar. 


1. You, as an attorney, can now have on an individual 
basis many of the special benefits available through 
the pension plans of business and industry. 


2. When you retire —at whatever age you choose — 
the plan provides a unique arrangement for converting 
some of your investments and savings into lifetime 
annuity income with all its benefits. 


3. Investments and savings under this plan will yield 
a larger guaranteed life income at retirement than is 
possible under methods not using the annuity principle. 


4. The income is guaranteed for life—thus eliminating 
the problem of investment loss in retirement years. 


5. You have pension-planning assistance at your serv- 
ice, just as business and industry have. 


6. Although it may be years before you retire, you 
protect yourself against any possible increase in an- 
nuity or pension costs. 


You can't afford not to know about this new plan. 
We've prepared a new booklet titled “The Professional 
Man’s Pension Plan” that gives many of the details. 
You'll find it interesting. This booklet will be sent 
without the slightest obligation on your part. Just 
complete and send the coupon below or write “Con- 
necticut Mutual Pension Plan” on your stationery and 
mail it to the address below. 


The Connecticut N\utual 


LIFE INSURANCE COMPANY : HARTFORD 






s Tue Connecticut Mutua Lire INsuRANCE COMPANY 


Hartford, Connecticut 


Pension Plan”. 


Name 


City or Town. ................. 


Please send me, without cost or obligation, your new booklet “The Professional Man’s 


Pioneers tn Fension Planning 


AB-4 


State 
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ination. Yet the powerful composite 
mind of the American Bar Associa- 
tion has discovered that all this is so. 
It sounds like quite a proposal! 
AUSTIN W. SCOTT, JR. 


University of Colorado 
Boulder, Colorado 


The Scope of the 
Association's Activities 


® An account in the press to the ef- 
fect that our House of Delegates en- 
dorsed statehood for Hawaii but 
voted down a similar approval for 
Alaska prompts me, a dues-paying 
member for 33 years, to protest 
against this sort of activity by the 
Association. The endorsement of the 
treaty amendment is another case in 
point. I would have made the same 
objection if the House’s resolutions 
had been the other way in each case. 

The Association’s membership is 
made up of lawyers of various politi- 
cal, social and economic views. Most 
of us do not maintain membership 
for the purpose of having the As- 
sociation, through its high brass, ex- 
press an official position as to prob- 
lems of this sort. There are plenty of 
matters of professional importance 
to engage the attention of the As- 
sociation—questions upon which we 
will not all agree, it is true, but ones 
which are within the natural field of 
endeavor of the national bar organi- 
zation. 

The Journat has manifested a 
parallel attitude to stray from the 
realm of a professional journal. Re- 
cently it has published much about 
the income tax amendment, another 
subject which is of more interest to 
us as citizens than as members of the 
legal profession. At the same time 
the JouRNAL rejected, for lack of 
space, a brief and forthright article 
explaining the uniform ancillary ad- 
ministration and probate acts and 
advocating their adoption by the 
states. These acts have been promul- 
gated by the National Conference of 
Commissioners on Uniform State 
Laws after years of consideration, 
and were then approved by the 
American Bar Association. They deal 
with problems which arise every day, 
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and concerning which the present 
law is often obscure and inadequate. 
This subject is certainly more ap- 
propriate for discussion in the 
JourNnaL than many of the matters 
which appear on its pages. Modesty 
forbids me from saying how well the 
article handled the matter of ancil- 
lary estates, although it was there- 
after published in one of the most 
distinguished law reviews, which or- 
dinarily does not print avowed prop- 
aganda of this nature. 

There are many lawyers, young 
and old, conservative and liberal, 
who believe that some of the Associa- 
tion’s present activities should be 
regarded as ultra vires. Resignation 
is definitely not the solution, al- 
though those in authority would do 
well to recall the circumstances that 
gave rise to the formation of the 
Lawyers’ Guild. Why not take a Gal- 
lup poll with unloaded questions as 
to the proper scope of the Associa- 
tion’s operations and the desired con- 
tents of the JOURNAL? 

On the lighter side, two parties 
could be formed in the Association: 
the Americans, favoring use of the 
Association for the dissemination of 
viewpoint as to matters of general 
national and international impor- 
tance, and the Lawyers, advocating 
restriction of activities to matters 
which primarily concern the legal 
profession. Of course each party 
would be envious of the other's 
name; but aren’t we all both repub- 
licans and democrats? If the line 
were drawn, I think the Lawyers 
would win. 

Tuomas E. ATKINSON 
New York University 


The Bricker Amendment 
and a Referendum 


®" Mr. Wyman’s rather long letter 
published in the January, 1954, issue 
of your JOURNAL under the head 
“Who Speaks for the American Law- 
yer?” concludes with a startling sug- 
gestion. 

The merits of the Bricker Amend- 
ment have been extensively dis- 
cussed in the public press and else- 
where, and I do not intend to dis- 
cuss them here. As I understand it, 


two committees of the American 
Bar Association have reported on the 
subject, one favorably and one ad- 
versely. The House of Delegates of 
the Association, at a time when the 
subject had not been publicly aired 
nearly as much as it has now, voted 
in favor of the amendment. Many 
responsible persons and bodies are 
opposed to the amendment, includ- 
ing The Association of the Bar of the 
City of New York, the Boston Bar 
Association (as was reported in the 
newspapers recently), the great ma- 
jority of the law school deans in the 
United States, and the President of 
the United States. 

The suggestion which I find star- 
tling is the statement in the last para- 
graph of Mr. Wyman’s letter that 
the members of the American Bar 
Association “cannot and would not 
give the time necessary to a sound 
judgment on this great issue”. It has 
often been pointed out, in the pages 
of this JouRNAL and elsewhere, that 
one of the proper functions of the 
Bar is to serve as wise leaders of pub- 
lic opinion. I can imagine no subject 
on which, by their special training, 
they are more qualified thus to serve 
than the great issues of constitutional 
law. As one of the members of the 
American Bar Association, I repudi- 
ate the suggestion that the members 
of that Association are unfit to vote 
on the great constitutional issues of 
the day. 

H. H. Norpincer 
New York, New York 


The Association and 
the Bricker Amendment 


® At last the American Bar Associa- 
tion has found an apologist for the 
action by its House of Delegates last 
August in denying a referendum to 
its members on the Bricker Amend- 
ment. A respected member, Louis 
E. Wyman, returns to this issue in 
the January number of the JouRNAL 
and gently chides those who wished— 
and who still wish—to ascertain the 
sentiment of our membership on this 
proposal to change the course of 
American and world history. To 
those who question the House ol 

(Continued on page 462) 
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Vice-President Chicago Title and Trust Company 
Author of 


Real Estate Titles in Illinois 


This two volume set is written with the purpose in mind of giving 
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author has included in this work the many fine points on titles 
and abstracting that he has been in constant contact with in his 
years of association with one of the world’s largest title insurance 
companies. 


The Real Property Section of your library is incomplete without 
this set, order it now. The price is only $40.00 delivered. Easy 
terms can be arranged. 
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Views of Our Readers 


(Continued from page 460) 


Delegates’ rejection of the democrat- 
ic process of referendum, Mr. Wy- 
man suggests that no “sound judg- 
ment” can be expected of the 
individual lawyer, who, he says, is 
too busy with “local matters” to 
study “this great issue”. Therefore, 
the individual member should accept 
nolens volens the considered judg- 
ment of the Committee on Peace and 
Law and of the majority of the 
House of Delgates who voted for the 
amendment. He asks, have not our 
members delegated to this House the 
“legislative powers” of their organ- 
ization? And is it not right that all 
members should be bound by the ac- 
tion of the delegates who approved 
the Amendment? 

Doubtless most readers have found 
that this apologia contains the an- 
swer to its own polemic. But it is 
well to point out certain underlying 
legal premises that Mr. Wyman over- 
looks. Thus it is not correct to assert 
that the formulation of a constitu- 
tional principle is a legislative func- 
tion. It is axiomatic that legislative 
measures do not belong in a constitu- 
tion. Our federal charter in provid- 
ing for its own amendment did not 
entrust this power alone to its Con- 
gress, but required a referendum to 
the states. By just analogy, any at- 
tempt to express the aggregate opin- 
ion of the American Federal Con- 
stitution should have been anchored 
on the votes of its individual mem- 
bers. 

Moreover the fact that some mem- 
bers of a commonwealth, a munici- 
pality, or an incorporated body, may 
be untutored on the subject of a 
referendum does not invalidate its 
fundamental purpose, which is to 
base a legislative or constitutional 
policy upon the sentiments of the 
majority. Vox populi vox Dei. 


Unfortunately we cannot stop 


here. Mr. Wyman ignores the se- 
quence of events antecedent and sub- 
sequent to the Association’s action 
last August. It cannot be denied that 
the resolution approving the Amend- 
ment was fostered by the same forces 
which are pushing the amendment in 
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Congress. Those forces, led by Sen- 
ator Bricker, are flooding the country 
with propaganda to the effect that 
the American Bar Association has en- 
dorsed the amendment. They create 
the impression that the membership 
of this Association, and therefore the 
legal profession, has declared itself 
in support. Nowhere do they qualify 
their assertions to show that a mere 
handful of our members voted for 
the Amendment, member-delegates 
who were not elected because of their 
views on this issue and who received 
no mandate from their constituen- 
cies. They fail to state that where 
state and local bar associations have 
secured membership votes on the 
measure, as in the New Jersey State 
Bar Association, the New York City 
Bar Association and the Philadel- 
phia Bar Association, the Amend- 
ment has been roundly denounced. 

I suggest that our Association’s of- 
ficers have a responsibility to its 
members to undo the effects of the 
partisan action of Senator Bricker 
and his colleagues. Otherwise our 
leaders will suffer the reproach of 
unwillingness to trust their member- 
ship to express their views on this 
drastic alteration of our Federal Con- 
stitution and of their failure to cor- 
rect the resulting public confusion as 
to the Association’s stand. 

This is not a matter that can be 
dismissed with a deprecatory wave 
of the hand. Corrective action is 
open to our responsible officers. Will 
they take it? 

Louis B. LeDuc 
Camden, New Jersey 


Validity of 

Treaty Reservations 

" The MacChesney article in the 
March issue of AMERICAN Bar As- 
SOCIATION JOURNAL in opposition to 
the Bricker Amendment, which I 
favor, seems to be, to paraphrase the 
Securities Act of 1933, affirmatively 
misleading in that part of his argu- 
ment having to do with Senate res- 
ervations on treaty ratification, by 
failing to mention that doubts exist 
about the effectiveness of treaty res- 
ervations. 





The United Nations Assembly, for 
instance, as reported in the March, 
1952, issue of United Nations Bul- 
letin, asked the International Court 
of Justice for an advisory opinion on 
the effect of treaty reservations on 
the Genocide Convention and on the 


general question of the effect of res- 
ervations on multilateral conven- 
tions. The Assembly also asked all 
United Nations organs in preparing 
future multilateral conventions to 
consider inserting provisions relat- 
ing to admissibility or nonadmis- 
sibility of reservations and the effect 
to be given them. 

The majority report of the Senate 
Committee on the Judiciary, 83d 
Congress, Report No. 412, pages 21- 
22, states that treaty reservations in- 
volve renegotiation with the nations 
involved and are difficult in practice 
in multilateral treaties; that the Sen- 
ate is under strong pressure to ap- 
prove the treaty as written; and that 
in multilateral treaties the Senate’s 
freedom of action is correspondingly 
limited. The Committee report states 
that the proposed Universal Copy- 
right Convention further declares 
that reservations thereto shall not 
be permitted. The report summa- 
rizes on this point with the following 
statement: “Finally, it is becoming 
increasingly difficult for parties to 
multilateral treaties to make effective 
reservations.” 

The move of the United Nations 
against treaty reservations and the 
practical difficulty recognized by the 
Senate Committee indicate that the 
theoretical power of Congress to an- 
nul an existing treaty, a power relied 
on by Professor MacChesney as suf- 
ficient protection against unpopular 
treaties, is actually insufficient as a 
safeguard. That the United Nations 
will block the effort of member 
states to annul treaties by unilateral 
action and the practical difficulty of 
annulling multilateral treaties 
should also be recognized and dis- 
posed of by the law professors. 

It is respectfully submitted that in 
connection with reliance on treaty 
reservations the MacChesney article 
should have recognized, considered, 
and disposed of an apparent effort 
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on the part of the United Nations 
Organization to override treaty res- 
ervations and with the argument ad- 
vanced by the Judiciary Committee 
report that treaty reservations are 
difficult in practice in connection 
with multilateral treaties. 

Proponents of the Bricker Amend- 
ment will be better reconciled to its 
recent defeat in the Senate by as- 
surance from the law professors that 
Senate reservations to treaties and 
the power of annulment by Congress 
are and will remain, impregnable 
fortresses against the attack of inter- 
national organizations. 

A copy of this letter is being sent 
to each collaborator in the opposing 
articles in the JOURNAL. 

BENNETT L. 
Texas 


SMITH 
Fort Worth, 


What Started 
the Civil War? 


® In the book review of The States- 
manship of the Civil War, at page 


1088 of the December, 1953, issue 
of the JOURNAL it is stated that the 
Southern republic fought for the 
institution of servitude. The South- 
ern republic did not fight for the 
institution of servitude. 

In this connection I quote from 
Lee Meriwether, a writer who re- 
members Jefferson Davis: 

“One day during my stay at Beau- 
voir, some of Mr. Davis’ old comrades 
and friends called to pay their re- 
spects and to reminisce over the past. 

“These men talked about the cur- 
rent political issues. I kept silent un- 
til slavery was mentioned. When a 
former Southern governor said the 
Yankees well knew slavery was not 
the real cause of the war, I ventured 
to mention a family incident which 
I thought sustained the governor's 
argument. 

“On my grandfather’s death in 
1852 my father inherited from him a 
number of slaves and a Kentucky 
plantation. Father sold the planta- 
tion, but refused to sell the slaves. 
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He called them together and told 
them they were all free, and that he 
would send them either to a free state 
across the Ohio or to the newly 
formed Republic of Liberia on the 
west coast of Africa. Some chose 
Ohio, others Liberia. 

“*And so, Mr. President,’ I said to 
Mr. Davis, ‘my father sacrificed a for- 
tune because he thought slavery was 
a great evil. But he fought four years 
in the Confederate Army to repel 
the invaders from the North.’ 

“ “Yes, Lee,’ Mr. Davis said. ‘Like 
the rest of us your father fought, not 
for slavery, but to repel invaders. 
Like Jefferson, we know slavery is an 
evil, but emancipation should have 
come about gradually and after just 
compensation to slave owners. The 
whole country was responsible for 
that evil and the whole country 
should have borne the cost of elimi- 
nating it, not the South alone.’” 

Epwarp HARTON 
Los Angeles, California 


(Continued on page 464) 
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Case histories of these 
remarkable cases 


The libel trial brought by 
Rasputin’s assassinator .. . 
the cross-examination which 
broke down Harold Laski.. . 
the wartime fight between an 
German and a 
British M. P. that was a 
monument to British justice 
. the problems raised by 
a crime passional tried be- 
fore a staid British jury ... 
the astonishing and self- 
destructive vanity of Va- nr pesos 
French mur- 
- and the un- 
accountable factors that 


described with the wit and 
illuminating intelligence 
Patrick 
the delight and despair 
of the English courts. 


One of the greatest lawyers of the 20th century, and 
England’s most famous trial lawyer, tells of 21 uncommon 
in common law—causes célébres which electrified 
England, and provided the highlights of his brilliant career 


CASES IN COURT 


By PATRICK -antbasaeoetens Q. Cc. 


Here, told in detail, are f nf 
trials which challenged the knowledge and ingenuity of 
Patrick Hastings. Filled with important names, fascinating 
points of law, and Sir Patrick’s own advice to the trial 
lawyer—this is an outstanding book every lawyer will enjoy 


and little-known 





Of special interest 
to every lawer 
This is the account of how 
Sir Patrick prepares a case, 
how he attacks it, and how 
he decides on cross examina- 
tion. This exciting story of 
headline cases, of some of 
the most dramatic true sto- 
ries of our time, of innocent 
-— Yay caught rape « 
ander, conspiracy, fra 

theft, swindle and murder— 
will enlighten and entertain 
you. Send for it today. 


THE BRITISH BOOK CENTRE, 
122 Bast 55th Street, New York 22, 
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Who Discovered 
Coram Nobis? 


® At 40 A.B.A.J. 141 (1954), New- 
man Levy in reviewing Frank, Cor- 
am Nobis stated: “It is this review- 
er’s understanding that it [coram 
nobis} was exhumed from antiquity 
by the research of Stanley H. Fuld, 
now a judge of the New York Court 
of Appeals, when he was an assistant 
district attorney under Thomas E. 
Dewey.” It seems to me that this 
understanding is incorrect. In 1929, 
Abraham L. Freedman, a Philadel- 
phia lawyer, published a comprehen- 
sive article, “The Writ of Error 
Coram Nobis” in 3 Temple Law 
Quarterly 365-408. In 1932 I pub- 
lished a comment in 10 Nebraska 
Law Bulletin 314-326. I was led to do 
so following a statement to me by 
Attorney General Sorenson of Ne- 
braska complaining of numerous ap- 
plications for the writ by Nebraska 
prisoners. At the request of the Jndi- 
ana Law Journal this was repub- 
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lished in 8 Indiana Law Journal 
247-259. In Indiana there were sub- 
sequently a large number of deci- 
sions granting the writ, and the Indi- 
ana Supreme Court has even laid 
down rules of court on the subject. 
In 1934 I published “The Writ of 
Error Coram Nobis in Civil Cases” 
in 20 Virginia Law Review 423-442. 
In Carlsen v. State, 129 Nebraska, 84, 
261 N.W. 339 (1935), I wrote the 
brief for the criminal defendant. In 
this case it was first definitely held 
that the writ was available in Ne- 
braska. Since that period there have 
been numerous cases involving the 
writ in both state and federal courts. 
My former colleague, Charles B. 
Nutting, some years ago humorously 
referred to me as the “inventor” or 
“discoverer” of the writ! 

Needless to say I have not tried 
to resurrect this ancient writ merely 
for the love of antiquity. Inade- 
quacies in the law of new trials, set- 
ting aside judgments, appeals and 
habeas corpus justify resort to this 


remedy. See my book Criminal Pro- 
cedure from Arrest to Appeal, 522- 
525. 

The Advisory Committee of the 
United States Supreme Court on 
Rules of Criminal Procedure strove 
hard to supply a modern remedy 
when they recommended to the Su- 
preme Court a rule permitting new 
trial at any time on the ground ol 
newly discovered evidence or on the 
ground that the defendant has been 
deprived of a constitutional right. 
This proposal was rejected by the 
Supreme Court. Congress was some- 
what more generous in enacting 28 
U.S.C.A. §2255; no time limit on the 
motion procedure was fixed. In 1954 
the Supreme Court held in United 
States v. Morgan, 74 S. Ct. 247, that 
the writ of error coram nobis was 
available in federal criminal cases 
under 28 U.S.C.A. §1651 (a), the all: 
writs section of the Judicial Code. 
Four judges dissented. It is apparent 
that the writ is very much alive. 

LesTER B. ORFIELD 


Indiana University School of Law 
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the field of fine law books. 
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we build better than a law book need be. 


But in the pleasure, safety, prestige and satisfaction 
which every Shepard owner enjoys, we find the justifi- 


cation that this extra measure of service requires. 


Tens of thousands of lawyers tell us you cannot afford 
to maintain a law practice without constant reliance up- 
on Shepard's Citations. 
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Colorado Springs 
Colorado 
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Activities of Sections 


and Committees 


SECTION OF 
TAXATION 


® Since early this year, the Section 
of Taxation has been faced with a 
tremendous job. H.R. 8300, the “In- 
ternal Revenue Code of 1954”, was 
introduced into the House of Repre- 
sentatives on March 9, 1954, and was 
passed on March 18. At this writing, 
it is before the Senate Finance Com- 
mittee. 

The Report of the House Ways 
and Means Committee described the 
bill as “the first comprehensive revi- 
sion of the internal revenue laws 
since before the turn of the century 


and the enactment of the income. 


tax”. The bill, which runs to 875 
pages, printed single-space and in 
small type, would completely replace 
the present Internal Revenue Code. 
Not only are technical changes made 
throughout but also many substan- 
tive changes in existing law are pro- 
posed. 

At an early date, the Section of 
Taxation formulated plans to pre- 
sent to Congress the views of the 
Section and of the American Bar 
Association on the bill. Thomas N. 
Tarleau, Chairman of the Section, 
appointed an Emergency Committee 
to organize the Section’s review of 
H.R. 8300, determine points of agree- 
ment and disagreement with pre- 
vious legislative recommendations of 
the American Bar Association, and 
prepare comments and suggestions 
for presentation to the Joint Com- 
mittee Staff and to the Senate Fi- 
nance Committee. 

Committee chairmen were assigned 
specific sections of the bill to analyze 
and to report on to the Emergency 
Committee; the committee chairmen, 
in turn, canvassed their members for 
help. All this material gathered in 
this manner, together with some 
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from other groups offering assistance, 
was channeled to the Emergency 
Committee which then organized it 
and put it in form for presentation 
to Congress. 

On April 8, Thomas N. Tarleau, 
as Chairman of the Section, appeared 
before the Senate Finance Committee 
and urged upon that Committee the 
position of the Association on the 
subjects of partnerships, trusts and 
estates, and others. While time al- 
lotted for oral presentation was lim- 
ited to an hour (longer than per- 
mitted to witnesses generally), an 
extensive written statement of the 
Association’s views on topics has 
been filed. and will be included in 
the record of the hearings. 

In addition, pursuant to authority 
given the Section at Atlanta by the 
House of Delegates, the Emergency 
Committee has met with thevappro- 
priate Committee staffs to.assist in 
the correction of purely technical 
defects in the drafting of H.R. 8300. 

It should be emphasized that since 
the rules of the American Bar As- 
sociation require approval by the 
House of Delegates, or in some cases 
by the Board of Governors, before 
Section officers are authorized to urge 
or oppose legislation, the Section of 
Taxation is required to confine its 
comments on H.R. 8300 to such mat- 
ters as have been previously approved 
by the House of Delegates. However, 
Tax Section recommendations ap- 
proved by the House of Delegates in 
past years encompass a wide range of 
matters about which the Section was 
able to state its views. 

The immensity of the work to be 
done and the short space of time in 
which it could be done imposed an 
unusual burden upon the Section 
officers and members. That burden 
has been ably carried. If H.R. 8300 
should become law, the burden of 





aiding in the interpretation and ap- 
plication of the new law must then 
be shouldered. 


SECTION OF 
PATENT, TRADE-MARK 
AND COPYRIGHT LAW 


= A well-attended midyear meeting 
of Section Council and Committee 
Chairmen was held in Washington, 
D.C., on March 20, 1954. Review of 
committee activity for the purpose of 
determining the volume and conse- 
quence of business to come before 
the Section at the Annual Meeting 
consumed much of the day. As a 
result, it is now possible to report 
that the forthcoming business ses- 
sions will include two panel discus- 
sions, one on employer-employee 
patent relations and the other on 
protection of industrial designs. Rob- 
ert C. Watson, Commissioner of Pat- 
ents, and Arthur Fisher, Register of 
Copyrights, attended the meeting for 
several hours and joined in the dis- 
cussion of matters affecting their 
respective offices. 

Efforts to overcome the Section 
problem arising from Opinion No. 
286 of the Standing Committee on 
Professional Ethics and Grievances 
and defeat in the House of Delegates 
of an amendment to Canon No. 27 
to overcome the effect of that Opin- 
ion insofar as it concerns patent 
lawyers were reviewed. Space limita- 
tions prevent a review here, but it is 
possible to report that discussions 
at the Midyear Meeting of the House 
of Delegates with members of the 
two Standing Committees of the As- 
sociation concerned with the subject 
were sufficiently clarifying that Sec- 
tion Council authorized the Section 
Chairman to present another and 
more limited amendment to those 

(Continued on page 468) 
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to anyone who would enjoy 
being in the room when one of 
the most knowing lawyers 
of our time is in a mood 
to share his experience. 


LOYD PAUL STRYKER has written down what he 
knows and feels about his profession. The spe- 
cial insights and “instincts” accumulated through 40 
years of brilliant courtroom-combat commend his 
book to veteran lawyer and student alike. These in- 
sights are brought to play on every step of a case 
from the first questioning of a new client to the 
closing address in court. 

Mr. Stryker illustrates the subtleties of successful 
advocacy (in such areas as preliminary fact finding, 
courtroom behavior, turning bad breaks to advan- 
tage, cross examination, legal ethics) with examples 
from his own career. He draws, too, on personal 
familiarity with the careers of such men as Martin 
W. Littleton, Robert Jackson, Abe Levy, John Mc- 
Intyre, Joseph Choate, John W. Davis. He pleads for 
the resurgence of the advocate as a bulwark, now 
unhappily vanishing, of our system of justice for the 
individual. 

The Art of Advocacy is based on Mr. Stryker’s 
superb series of lectures at the Yale Law School, 
which he has revised and amplified. Its pages are 
rich with a winner’s knowledge of the skills required 
of a trial lawyer. 


Just published, Price $5 at all bookstores, or direct from Simon and Schuster, 
Dept. BJ,630 Fifth Avenue, New York 20 


Reading Lloyd Paul Stryker’s 


THE ART OF ADYOCACY 
is likely to be rewarding 























PARTIAL 
CONTENTS 


A new case arrives 
In court at last 
The making of an advocate 


Some portraits of 
great lawyers 


The opening address 


Cross-examination: 
a bulwark of liberty 


Cross-examination: 
an incomparable art 


The closing speech 


Advocacy and the 
Criminal Law 


Advocacy in the 
Appellate Courts 


A plea for a divided bar 
The ethics of Advocacy 


June, 1954 * Vol. 40 467 





(Continued from page 466) 


Standing Committees in preparation 
for Section action at the Annual 
Meeting and subsequent presenta- 
tion to the House of Delegates. 

A few days prior to the Midyear 
Meeting, the Section lost a staunch 
worker and warm friend with the 
death of Elwood Hansmann, who 
died of a heart attack at Monterey, 
Mexico, on March 16, 1954. Mr. 
Hansmann had served the Section 
in numerous committee capacities 
and at the time of his death was 
Chairman of the Patent Sub-Section. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


®" The Section’s Committee on Cor- 
porate Laws presented a program on 
“Keeping a Closed Corporation 
Close” at the Regional Meeting of 
the American Bar Association held 
in Atlanta, Georgia, in March. The 
program was very well attended and 
the comments afterward were favor- 
able. There has been such a demand 
for copies of the discussion that a 
condensed version will be published 
in a future issue of The Business 
Lawyer and consideration is being 
given to repeating the program, re- 
vised and amplified, particularly as 
to its tax aspects, at the Annual 
Meeting of the Association in Chi- 
cago next August. 

The Committee on Non-Corporate 
Business Organizations has had un- 
der consideration the recommenda- 
tion of changes in the Uniform 
Partnership Act. The first of the 
uniform acts is now in effect in thirty- 
one states and the Territory of 
Alaska. The Committee feels that 
any substantial departure from the 
framework provided by the uniform 
act would be neither wise nor ex- 
pedient. However, consideration of 
the act, and particularly of its pro- 
visions relating to title to real estate, 
seems desirable, and changes in the 
substantive law of partnerships may 
be made desirable by the changes in 
the taxation of partners contem- 
plated by the proposed Internal Rev- 
enue Code of 1954 (H.R. 8300). 
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The Committee on State Banks 
is planning to undertake a study of 
the laws of the various states relating 
to the doing of business by a bank in 
a state other than the one where the 
bank’s principal office is located. A 
number of the members of the com- 
mittee have recently had several se- 
rious problems when a banking insti- 
tution wished to invest in mortgages 
on land located in other states. Ques- 
tions have arisen as to whether such 
a bank would be doing business in 
the other state, and, if so, whether it 
should qualify as a foreign corpora- 
tion and what liabilities it might in- 
cur if it did qualify. 

A grant has been obtained from 
the Merrill Foundation for Advance- 
ment of Financial Knowledge, Inc., 
for a study of state securities regula- 
tion, to be made at the Harvard Law 
School. Professor Louis Loss, a mem- 
ber of the Committee on State Regu- 
lations in the Division of Securities 
will direct the project there in con- 
junction with Associate Dean David 
F. Cavers. For the purpose of this 
project, an advisory committee is 
being formed to represent the Amer- 
ican Bar Association, the National 
Association of Securities Administra- 
tors, the National Conference of 
Commissioners on Uniform State 
Laws, other interested organizations 
and individual members of the Bar. 
The Chairman of the Committee on 
State Regulation has accepted ap- 
pointment as a member of the ad- 
visory committee. 

The Committee on Bankruptcy has 
been particularly concerned with S. 
2560, S. 2561, S. 2562 and S. 2563, 
sponsored by William Langer, Chair- 
man of the Senate Judiciary Com- 
mittee. The first two of these bills 
provide for official receivers, trustees 
and attorneys, while the last two are 
alternative bills, one of which would 
require United States Attorneys to 
intervene in all bankruptcy proceed- 
ings while the other would provide 
circumstances under which United 
States Attorneys might be called up- 
on to intervene. A full discussion of 
these bills and the reasons why the 
committee opposes them appeared 


in the April issue of the AMERICAN 
BAR ASSOCIATION JOURNAL. 

The Committee on Secured Con- 
sumer Credit Transactions has been 
marking time in order not to con- 
flict with the activities relating to the 
Uniform Commercial Code. How- 
ever drafts of the Uniform Motor 
Vehicle Certificate of Title Act are 
now under consideration. 

The proposed Uniform Commer- 
cial Code is presently in the active 
legislative phase with extensive con- 
sideration being given to it in many 
of the states. In Pennsylvania it has 
been enacted by the Pennsylvania 
legislature, to become effective July 
1, 1954, and there is currently very 
substantial activity in Pennsylvania 
preparing for that event. In Massa- 
chusetts, New York, Maryland, Ohio, 
Indiana, Iltinois, Texas, California, 
and perhaps other states, there is also 
substantial activity in the form of 
consideration of the Code by legisla- 
tive commissions, examination and 
study of the Code by interested 
parties and in other ways. The Com- 
mittee on the Uniform Commercial 
Code is active with respect to all of 
this. 


SECTION OF 
JUDICIAL ADMINISTRATION 


" Highlights of the Section’s pro- 
gram at the Atlanta Regional Meet- 
ing: 

Jury charges: Judge Alexander 
Holtzoff, United States District Court 
for the District of Columbia, Chair 
man of the Section’s Committee on 
the Operation of the Jury System, led 
off the Friday morning meeting on 
March 5, referring to the major proj- 
ect he has well under way to prepare 
written jury charges. The major ad- 
dress of the morning was delivered 
by Section Vice Chairman, Judge 
Douglas L. Edmonds of the Cali- 
fornia Supreme Court, who discussed 
California’s notable achievements in 
the field. A lively and stimulating 
discussion ensued, displaying keen 
interest in this phase of the Section’s 
program. 

State committees: At the afternoon 

(Continued on page 470) 
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=| Design Solves Air Conditioner 
Installation Problems 





Here it is Flush INSIDE 
the Room 


Philco brings it to you now—the world’s first Room 
Air Conditioner with completely adjustable window 
mounting. In most cases it will be mounted flush 
with the inside window sill, like the Philco Model 
86-KL shown above, yet it’s just as easy to locate it 
partially or almost entirely inside the room. It’s now 
available with full %, 4, or 1 H.P. cooling system. 
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PHILCO AIR CONDITIONER 
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Without obligation on your part, any Philco Air Condi- 
tioner dealer will gladly arrange a FREE survey of any 
room or building. Find out now how easy it is to enjoy 
true ait conditioning plus Philco proven dependability. 
Even the lowest price (Philco Model 40-KL) includes 
5-year warranty. Prices subject to change without notice. 


PHILCO . . . World's Largest Selling Room 
Air Conditioner for 17 Straight Years 


Here it is Flush OUTSIDE 
the Building 


In the installation above, the new Philco Air Con- 
ditioner is mounted flush with the outside sill, so 
that it does not project beyond the building line. 
It typifies the wide variety of installations now 
possible, and how a Philco is designed to comply 
with current and future building ordinances. Gives 
full measure of comfort in any position on the sill. 


Vew Low Prices for 1954 


Get the Facts...Mail This Coupon 





Air Conditioner Division Department J. 
PHILCO CORPORATION 
C & Tioga Sts., Philadelphia 34, Penna. 


_| Check here if you wish us to mail you free literature that tells 
you in detail about this new Philco air conditioner design. 


_] Check here if you wish a FREE Air Conditioning Survey. 
It's yours for the asking—no cost or obligation. 
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program meeting, Judge Elwyn 
Thomas of the Florida Supreme 
Court, presided over a panel report 
made by chairmen of committees in 
the states of the region. His recent 
elevation to the new Florida Judicial 
Council made his appearance par- 
ticularly appropriate. Maxine Virtue, 
freshman Director of State Commit- 
tees, outlined the duties and objec- 
tives of the committees and intro- 
duced J. Edward Livingston, of the 
Supreme Court of Alabama; Wil- 
liam A. McRae, Jr., of Florida; Ed- 
ward A. Dodd, of Kentucky; Edward 
A. Smith, of Georgia; and Edward E. 
Kuhn, of Tennessee. Some of these 
were representing absent committee 
chairmen. Others contributed freely 
to the discussion, which centered up- 
on development of liaison between 
the Section and such state groups as 
bar associations and judicial councils. 

Pretrial: Judge Alfred P. Murrah, 
of the United States Court of Appeals 
in Oklahoma City, conducted a not- 
able panel discussion of pretrial on 
Saturday morning, March 6, for a 
selected group composed of distin- 
guished judicial, professional and 
academic experts. So eloquent and 
spirited was this useful planning ses- 
sion that the participants remained 
long past the lunch hour in willing 
concentration. 

Luncheon: Judge Arthur L. Led- 
erle, Chairman of the Section, made 
the major address at the luncheon 
meeting of the Section on Friday, a 
gathering which was expertly ar- 
ranged and chaired by Judge Stephen 
S. Chandler, United States District 
Court in Oklahoma City. Judge 
Lederle spoke, as is his wont, with 
simple and compelling clarity. 

Like others attending the Atlanta 
meeting, by the end of the session, 
Judge Lederle and his Section col- 
leagues seemed to be developing a 
trace of the charming Atlanta accent, 
often described as the most beautiful 
native American speech. No affecta- 
tion, this phenomenon is a spon- 
taneous tribute to the hospitality and 
grace of the hostess city. 
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SECTION OF 
ANTITRUST LAW 


" The Antitrust Section held its 
Second Annual Spring Meeting at the 
Mayflower Hotel in Washington on 
April | and 2. David T. Searls, Chair- 
man of the Section, announced that, 
at a meeting of the Section’s Council, 
Committee Chairman Breck P. Mc- 
Allister presented a tentative Report 
of the Committee on Practice and 
Procedure in the Trial of Antitrust 
Cases. The final report will be pre- 
sented in June to the Judicial Con- 
ference, of which Judge E. Barrett 
Prettyman is chairman. Since many 
lawyers will want copies of this re- 
port, it will be printed and copies 
will be available in June for $1.25. 
Over 600 members attended the 
dinner on April 1. Many took advan- 
tage of an invitation this year and 
brought their wives to the dinner 
and cocktail reception which pre- 
ceded it. Lowell B. Mason, a member 
of the Federal Trade Commission, 
acted as toastmaster and kept the 
proceedings in a light vein. Over 
one hundred members of the staffs 
of the Antitrust Division of the De- 
partment of Justice and the Federal 
Trade Commission attended the 
meetings. At the dinner the heads 
of many sections and units were pub- 
licly introduced to the gathering by 
Assistant Attorney General Stanley 
H. Barnes. Included in the enter- 
tainment were several songs written 
by “conspirators anonymous”, sati- 
rizing the antitrust laws and lawyers. 
Among the guests of honor were 
Supreme Court Justices William O. 
Douglas, Tom C. Clark and Harold 
H. Burton; Judges E. Barrett Pretty- 
man and Walter M. Bastian; Con- 
gressmen Chauncey Reed and Eman- 
uel Celler; Commissioners of the 
Federal Trade Commission Edward 
F. Howrey, Chairman, James M. 
Mead, and John W. Gwynne, and 
General Counsel Earl W. Kintner; 
Deputy Attorney General William 
P. Rogers; First Assistant, Antitrust 
Division, J. Thomas Schneider, Ex- 
ecutive Assistant to the Attorney 
General, Charles Metzner; Co-Chair- 
man of the Attorney General's Anti- 


trust Committee, S. Chesterfield Op- 
penheim; and Bettin Stalling, Presi- 
dent of the Federal Bar Association. 

The theme of the symposium on 
April 2 was a discussion by Govern- 
ment attorneys of the problems in- 
volved in trials of antitrust cases 
brought by the Department of Jus- 
tice, and hearings on antimonopoly 
complaints before the Federal Trade 
Commission. 

Assistant Attorney General Barnes 
described the experiment he intro- 
duced of discussing proposed com- 
plaints with attorneys for defendant 
companies before filing. The purpose 
is to have a clear understanding of 
the issues involved, and to work out 
consent decrees in advance where 
possible. This procedure also gives 
prospective defendants the opportu- 
nity to demonstrate that no com- 
plaint should be filed. The experi- 
ment has not been as successful as he 
had hoped, but it will be continued 
to allow further experience to devel- 
op as to whether it should be contin- 
ued. He reported that during his 
eleven-month tenure, twenty consent 
judgments had been entered in anti- 
trust cases. He asserted that the 
department had no intention of ne- 
gotiating such settlements where 
criminal antitrust proceedings were 
contemplated, where the violation 
was flagrant in the face of general 
knowledge concerning the illegality 
of the acts involved or where some 
issue of law demanded a court test. 

Chairman Edward F. Howrey an- 
nounced a new objective for Federal 
Trade Commission opinions. He 
found that in the past, opinions and 
findings had been phrased in the 
language of conclusions, which served 
very little use as precedents to per 
sons unfamiliar with the case de 
cided. Where the Commission dis 
missed a complaint, no findings were 
made or opinions written. He be- 
lieves that findings should be made 
in all cases in order that businessmen 
may know what is permissible as well 
as what is prohibited. Opinions of 
the Commission should state the 
facts involved so that they could be 
come a body of precedents for law- 

(Continued on page 472) 
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yers in order to predict the attitude 
of the Commission in cases when the 
lawyers must advise their clients. 

In the symposium, Jerrold G. Van 
Cise introduced members of the staff 
of the Antitrust Division. They spoke 
on the following topics: Discovery, 
Marcus A. Hollabaugh, Chief, Spe- 
cial Litigation Section; Issues, Victor 
H. Kramer, Chief, General Litigation 
Section; Criminal Trials, Allen A. 
Dobey, Special Assistant to the At- 
torney General; Civil Trials, Rich- 
ard B. O'Donnell, Chief of the New 
York Office; and Judgments, William 
D. Kilgore, Jr., Acting Chief, Judg- 
ments and Judgment Enforcement 
Section. 

Also introduced were members of 
the Federal Trade Commission staff 
who spoke on Economic and Market- 
ing Analysis, Dr. Jesse W. Markham, 
Acting Director, Bureau of Indus- 
trial Economics; Legal Investigation, 
Harry A. Babcock, Officer in Charge, 
Washington Field Office and Special 
Assistant to the Chairman; Prehear- 
ing Procedures, Robert M. Parrish, 
Secretary; Hearings on Complaints, 
William C. Kern, Senior Trial At- 
torney; and Posthearing Procedures 
and Compliance, Earl W. Kintner, 
General Counsel. 


SECTION OF 
ADMINISTRATIVE LAW 


* Two resolutions proposed by the 
Section were adopted at the Midyear 
Meeting of the House of Delegates. 
The first deals with federal hearing 
examiners. The Section proposed, 
and the Association adopted, a reso- 
lution favoring elimination of the 
authority of the Civil Service Com- 
mission over hearing examiners, in- 
dependent appointment of hearing 
examiners (with an appropriate 
grandfather clause to preserve the 
status of those lawfully engaged pur- 
suant to the Administrative Proce- 
dure Act) and independence of hear- 
ing examiners from agency control 
impairing fair hearings and impartial 
decisions. So far as the matter of 
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independent appointment is con- 
cerned, the Association expressed no 
preference as among presidential ap- 
pointment, an independent Office of 
Administrative Procedure or other 
appropriate means of achieving the 
purpose. 

The second resolution endorses 
adoption of legislation to make ad- 
ministrative orders for deportation 
subject to review as soon as they are 
administratively final, without re- 
quiring aliens to wait until they are 
in custody before challenging the 
orders in the courts. 

The Section has established a new 
Special Committee on Termination 
of Public Contracts, and a new 
Standing Committee on Judicial Re- 
view, together with a Special Com- 
mittee on the proposed Good Faith 
and Reliance Act. Any member hav- 
ing a particular interest in one of 
these subjects and available for com- 
mittee work should communicate 
with the Section Chairman for con- 
sideration as a member of the pros- 
pective committee. 


COMMITTEE ON 
LEGAL AID WORK 


"In an effort to implement the 
stated objective of the American Bar 
Association with reference to the pro- 
motion of legal aid work, this Com- 
mittee has engaged in the following 
activities in the past few months: 

1. The Chairman appeared (Feb- 
ruary 17) before the House Sub- 
Committee on Judiciary which was 
considering H.R. 398 and H.R. 2091, 
bills relating to the establishment of 
a public defender system for the fed- 
eral courts. He discussed action taken 
by the House of Delegates of this 
Association in 1939 in support of the 
principle of a public defender sys- 
tem, and reviewed the favorable con- 
sideration which this committee has 
given the matter of furnishing de- 
fense of indigents in criminal cases. 

2. The Committee co-operated 
with the National Legal Aid Asso- 
ciation and the Committee on Law- 
yer Referral Service in providing an 
exhibit of legal aid and lawyer re- 


ferral services at the Regional Meet 
ing in Atlanta in March. 

3. Field work, for the purpose of 
creating and increasing interest in 
legal aid, has been continued by the 
Field Director, Junius L. Allison, 
who has recently visited bar associa- 
tions in the larger cities of Florida, 
Alabama, Tennessee, Indiana, Wis- 
consin and Illinois. 

4. Everyone interested in legal aid 
will wish to attend the luncheon on 
August 17 in Chicago during the 
American Bar Association Annual 
Meeting. Among the speakers will 
be Chief Justice Earl Warren, who 
has long evidenced a keen interest 
in legal aid. 


COMMITTEE ON 
UNEMPLOYMENT AND 
SOCIAL SECURITY 


=" The Standing Committee on Un- 
employment and Social Security are 
continuing their efforts to ascertain 
the will and wishes of state and local 
bar associations within the United 
States. A chart tabulating the vote at 
that time was prepared and exhibited 
at the Atlanta meeting in March. 
Congress has asked that it be in- 
formed as to the position of the 
American Bar Association on this 
very important issue. Congress is 
about to act. A relatively small num- 
ber of both state and local bar asso- 
ciations have responded to our re- 
quest for a statement as to what each 
individual bar association’s position 
is. 

The members of the Committee, 
after careful study have unanimously 
opposed inclusion of self-employed 
lawyers within the Social Security 
Program upon either a compulsory 
or voluntary basis. Some associations 
have voted one way and some the 
other, and it would be helpful to the 
Committee and perhaps to Congress 
if the various bar associations would 
advise the Chairman of this Com- 
mittee of such action as each associa- 
tion takes. The Chairman of the 
Committee is Allen L. Oliver, H-H 
Building, Cape Girardeau, Missouri. 
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“The most solid of recent books 





published on foreign policy.” 


—RAYMOND MOLEY 


“A massive contribution to ‘revisionist’ history.” 


—WINFRED E. GARRISON 


PERPETUAL 


WAR for 


A CRITICAL EXAMINATION OF 
THE FOREIGN POLICY OF 
FRANKLIN DELANO ROOSEVELT 
AND ITS AFTERMATH 


PERPETUAL 


PEACE 


Edited by 


@ The definitive revisionist treatment 
of the responsibility for the Second 
World War and American entry therein, 
and of the consequences of our involve- 
ment in the conflict. The conclusive 
answer to the defense of the Roosevelt- 
Hull foreign policy by Professors Lang- 
er and Gleason and Herbert Feis. 


HARRY ELMER BARNES, author of The Genesis of the World War, 
with the collaboration of: WILLIAM HENRY CHAMBERLIN, PER- 
CY L. GREAVES, JR., GEORGE A. LUNDBERG, GEORGE MOR- 
GENSTERN, WILLIAM L. NEUMANN, FREDERIC R. SANBORN, 


and CHARLES G. TANSILL. 


“The book remains an act of outstand- 
ing courage which, so far as I am con- 
cerned, sets the editor and his associates 
high on a civic pedestal . . . I cannot help 
nursing the hope that by some miracu- 
lous intervention the book will be lis- 
tened to and will start a stream of criti- 
cism that will wash the ‘court historians’ 
out of their trenches. I hope the book 
will esca the doom of silence under 
which its enemies are probably at this 
moment conspiring to bury it.” 

— PROFESSOR FERDINAND SCHEVILL 


“The most solid of the books recently 
published on foreign policy . .. It is a 
series of sharply critical essays by indi- 
viduals who, Fike the editor, Dr. Harry 
Elmer Barnes, cannot be overlooked in 
the final determination of the wisdom of 
a course which has cost us so much in 
blood and resources over the last two 
decades."" —PROFESSOR RAYMOND MOLEY 


“A massive contribution to the ‘revision- 
ist’ history of the cause, course and con- 
clusion of World War II . . . The verdict 
is highly derogatory to the wisdom of 
Mr. Roosevelt in the choice both of his 
aims and of the means selected for at- 
taining them, and scarcely less so to his 
good faith.” —PRoFrEessor W. E. GARRISON, 

The Christian Century 


“The reader who desires a succinct as 
well as authoritative revision of the dis- 
torted writing of American diplomatic 
history by New Deal advocates will find 
the present volume invaluable . . . Here 
is a book that should be in every public 
library and every school library in this 
country. The American people deserve 
the truth, and it should be the whole 
truth.”—Prorrssor KENNETH CoLrcrRovr 


“If there is one book that should be read 
by those who want a straightforward 
analysis of the official myths about the 
origins and aftermath of the Second 
World War, Professor Barnes has pro- 
vided it. Here in a single volume is ma- 
terial that would otherwise have to be 
sifted from at least eleven separate 
works,”’— JEANNE DANFORTH, The Freeman 


“I wish to congratulate the gifted writers 
who have described so convincingly the 
diplomacy of recent years which is still 
being followed and will end in disaster, 
sooner or later, to our nation.” 
—ADMIRAL HARRY E. YARNELL 


“Compact and full of good things .. . 
the arguments remain simply unanswer- 
able . .. The impeachment of the “his- 
torical blackout’ makes a first-class in- 
troduction not only to the volume but to 
the study of the entire Kriegschuldfrage.” 

— PROFESSOR THOMAS CALLANDER 


“The revisionist case deserves to be heard, 
and we can learn from this statement of 
it... If the revisionists will turn their 
fire upon today’s rapid drift toward the 
death of Western civilization, they may 
help us avoid the ‘one more war’ after 
which there would be nothing left worth 
arguing about.” 

—Proressor D. F. FLeminc, The Nation 


“One of the most factually solid and 
vitally important books of our time.” 
Georce H. Cxess, JR., Christian Economics 


“This is a tremendously important book 
with which all serious students of the 
American foreign policies of the last 
twenty years must come to terms in a 
spirit of fair-minded, unemotional in- 
quiry.”—Epwarp M. Case, Classic Features 
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THE UNEASY CASE FOR 
PROGRESSIVE TAXATION 


By Walter J. Blum, Professor of Law, University of Chicago Law 
School, and Harry Kalven, Jr., Professor of Law, University of 
Chicago Law School. $2.50 


“ 


. a carefully documented, closely reasoned, highly readable discussion 


of one of the most difficult problems of our troubled times . .. It fills a 
vacuum in tax literature . . . It needed to be written and it needs to be 
widely read.” —Randolph Paul, Harvard Law Review 


“ 


. distinguished by penetrating analysis, comprehensive coverage of 
sources and excellent documentation. It should do for this generation what 
Selirman’s work did for the last. And on the score of rigorous and circum- 
spect analysis this new contribution rates high honors in the field.” 
—Harold M. Groves, The Annals 
“It is worth careful study not only by lawyers, but by intelligent citizens 
generally, particularly those who have hitherto assumed that steeply pro- 
gressive surtax rates are an axiomatic American institution, like the Bill 
of ieee " —Roswell Magill, American Bar Association Journal 
. a model of the way the social scientist should go about his work . 
—Professor John Jewkes, eminent British economist 


POLITICS AND THE CONSTITUTION IN 
THE HISTORY OF THE UNITED STATES 


By William W. Crosskey, Professor of Law, University of Chicago 
Law School. 2 vol. $20.00 


“ 


. Magnificent accomplishment of legal scholarship . Right or 
wrong, Professor Crosskey must now be reckoned with by all who are 
concerned with constitutional law . 
ga! 1: Paul Peters, Notre Dame Lawyer 
. Mr. Crosskey’s book will rank as one of the outstanding contribu- 
tions of the century to the understanding of American constitutional 
history and law.” —F. D. G. Ribble, Virginia Law Review 
“Professor Crosskey’s study is a major pay in the field of American con- 
stitutional law and constitutional history, judged by any standard.” 
—Oliver P. Field, New York University Law Review 
. .. an original, learned and highly provocative work on the real intent 
of the Constitution . . . this book deserves widespread and careful con- 
sideration.” —Paul H. Douglas, New York Herald Tribune 
“ .. an exciting work . . we must hail this as a major scholastic effort 
of our times.” —Charles E. Clark, University of Chicago Law Review 


“ 


AN INTRODUCTION TO LEGAL REASONING 


By pe wid H. Levi, Professor of Law and Dean, University of Chicago 
Law School. $2.00 


“An important advance in ‘realist’ jurisprudence . . . The publishers are 
not wrong when they say ... that “This volume will be of interest and 
value to students of logic, ethics and political philosophy, as well as to 
members of the legal profession and to everyone concerned with prob- 
lems of government and jurisprudence.’ Few volumes of such small bulk 
contain so much matter for thought.” 
—A.H. Campbell, The Law Quarterly Review 

“I cannot imagine a better introduction and guide . . . than this first- 
rate hook.” —Max Radin, Journal of Legal Education 
“Highly concentrated and competent treatment . . . Compelling and valu- 
able as a contribution to law and social science.” 

—Frederick W. Killian, The Annals 
“Along with Llewellyn’s work upon the task of the legal order and the 
relation of sociology and jurisprudence, Dr. Levi’s book promises a more 
real realism and augurs well for the science of law.” 

—Roscoe Pound, Yale Law Journal 


ADMINISTRATION OF CRIMINAL LAW 


By Ernest W. Puttkammer, Professor of Law, University of Chicago 
Law School. $5.00 


“It should be read and absorbed not only by law students, but also by 
police officials, sociologists, penologists and any civic-minded citizen.” 

—George A. McDonough, Boston University Law Review 
“The law student and the interested lawyer will find this book of particu- 
lar help. And so will the intelligent layman who happens to read it.” 

—Charles K. Woltz, Virginia Law Review 

“For the lawver who normally has no professional contact with the crimi- 
nal law, the thoughts and ideas of this work are worthy of close exami- 
nation.” —Stafford E. Andrews, Texas Law Review 
“ .. written with the smoothness and clarity which one would expect of an 
experienced and competent teacher.” 


—John Barker Waite, Federal Probation 
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This collection—fourteen in all 
—is made up of photographic 
reproductions, on art-portrait 
paper, of the following: Gil- 
bert Stuart painting of John 
Jay; Trumbull painting of John 
Rutledge; painting by Earle of 
Oliver Ellsworth; painting by 
Peale of John Marshall; en- 
graving of Roger B. Taney; 
photographs by the famous 
Brady, who recorded the Civil 
War in pictures, of Salmon P. 
Chase and Morrison R. Waite; 
and favorite studio photo- 
graphs of Melville W. Fuller, 
Edward Douglas White, Wil- 
liam Howard Taft, Charles 
Evans Hughes, Harlan F. 
Stone, Fred M. Vinson and 
Earl Warren— 


The 
Chief Justices 
of the 
United States 


Each reproduction, 8” x 10” in 
size, is designed for framing 
and would greatly enhance 
the attractiveness of your law 
office or library. If you cannot 
use a full set, individual prints 
are available. Set of fourteen 
in folio . . . $25.00; Individual 
prints . . . $3.00. 
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The personal equation... 

It’s always the big question in 
personal suretyship. Too big . . . and 
too uncertain. 

That’s why you’re always on good 





solid ground when you recommend 
corporate bonds in trust matters. 


But when they got there, 
the cupboard 


was bare... 


(An actual case) 


The estate was worth $44,000... the beneficiary, a woman, was 
an incompetent. So the Probate Court appointed a conserva- 
tor for the estate whose bond was furnished by a personal 
surety—a realtor of substance and unquestioned integrity. 

Twelve annual accountings went by, and the Court found 
everything in order. But the thirteenth, it questioned. Where- 
upon the conservator committed suicide, and was found short 
about $12,000. Did the personal surety make good? He couldn't 
—depression had laid his cupboard bare. The whole loss had to 
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Use and Abuse of Demonstrative Evidence: 


The Art of Jury Persuasion 


by Joseph H. Hinshaw - of the Illinois Bar (Chicago) 


® A jury trial is a psychological effort, Mr. Hinshaw reminds us, and there are many 
lately developed methods for impressing a jury. It is the lawyer's duty to his clients 
to use these methods ethically for all they are worth. Basing his article on his own 
experience, Mr. Hinshaw offers some valuable hints for using demonstrative evidence 


of all sorts. A résumé of this paper was given before a meeting of the Section of 
Insurance Law at the 1953 Annual Meeting in Boston. 





* One of the trial judges of our 
jurisdiction, seasoned by years of ex- 
perience, has stated: “The trial of a 
lawsuit is a psychological effort.” 
Long before the word “psychology” 
came into common use, trial lawyers 
blest with natural ability seemed to 
possess a special sense for recogniz- 
ing what would and what would not 
convince a jury of the truth. In the 
development of this sense, of course, 
experience played a most important 
part. These early trial lawyers ap- 
parently did not analyze the meth- 
ods or the processes by which ideas 
were impressed upon the minds of 
the jurors. Like the musician who 
plays by ear, they selected those 
circumstances and facts which ex- 
perience taught them would appeal 
to a jury, and, as a result, trial 
judges countenanced the use of many 
tricks which today would not come 
within the boundaries of our ethical 
standards. 

In the process of this psychological 
effort, called a “trial”, many lately 
developed methods of impressing 
a4 jury with a circumstance or a fact 
are wholly legitimate and laudatory. 


It is the trial lawyer’s duty to use 
these methods ethically for all they 
are worth and to get “away from 
“horse and buggy” methods. In or- 
der to keep abreast of new methods 
in the trial branch of the profession, 
like Alice in Wonderland, “You have 
got to run awfully fast to stand 
still.” On the other hand, some of 
these methods are wholly unfair, 
and will lead a jury to an unjust re- 
sult if wrongfully employed. Fre- 
quently, trial judges with limited ex- 
perience fail to recognize the impro- 
priety of or evil that may result from 
the employment of improper meth- 
ods, and they do not fully realize that 
it is their important duty not only to 
rule upon the admissibility of evi- 
dence which is offered, but to super- 
vise the method of its presentation. 
This is especially true with respect 
to the use of demonstrative evidence. 

Many texts have been written on 
rules of evidence, and our casebooks 
are full of decisions which have 
turned upon points of evidence 


alone. On the'other hand, there ‘is 
little in the books which furnishes a 
guide for the proper supervision of 





the introduction and use of many 
new forms of demonstrative evi- 
dence. 

It is not my purpose to cite de- 
cisions or to document rules of 
evidence, but rather to review some 
of the practical uses of demonstrative 
evidence and to stimulate your’ own 
thinking along lines that will make 
it possible for you not only to use 
them in your practice, but to develop 
new ones that will fit the myriad of 
circumstances which will confront 
you in the ethical presentation of 
such evidence under everchanging 
circumstances. 

The avenues through which the 
juror receives and retains informa- 
tion are relatively simple. He re- 
ceives ideas and impressions through 
the sense of hearing, of seeing and 
of feeling, and all evidence presented 
is designed to appeal to the juror 
through one of these senses. It is 
next to impossible to communicate 
with a person who is both blind and 
deaf. We are told by educators that 
90 percent of our knowledge comes 
to us through the eyes. 

Whether or not impressions re- 
ceived through one or more of these 
senses are lasting with a juror de- 
pends usually upon emphasis, and 
emphasis may be achieved by several 
methods. The chief methods em- 
ployed in producing emphasis are 
repetition, featuring of personalities, 
photographs, maps, experiments and 
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the use of color. It is obvious that 
most of these methods involve de- 
monstrative evidence in one form 
or another. 

Jurors are selected from all na- 
tionalities and from all walks of life. 
The proper analysis and weighing 
of facts presented only through oral 
evidence requires a fair amount of 
imagination, education and think- 
ing in the abstract. Only a small 
portion of veniremen are really well- 
educated or able to do much think- 
ing in the abstract. In many juris- 
dictions, these few well-educated 
jurors are almost always excused by 
the use of peremptory challenges. 

In the main, therefore, cases must 
be tried before and decided by what 
we may term “ordinary citizens”. ‘To 
impress them, one needs to stim- 
ulate their imagination and elimi- 
nate so far as possible the need for 
thinking in the abstract. This may 
be accomplished by the use of de- 
monstrative evidence. 


Armed Forces Use 
Demonstrative Method 


In World War II, our Armed Forces 
were compelled to operate in many 
areas infested with insects, particu- 
larly mosquitoes, carrying disease. 
Our personnel alone could not carry 
out all the sanitary measures re- 
quired to make these areas safe. It 
therefore became imperative that we 
elicit the support of the native popu- 
lations in attaining this objective. 
Obviously these peoples could not 
be induced to listen to lectures by 
medically personnel nor 
stirred to the required action by 
mere words. The problem was solved 
by bringing Walt Disney’s Seven 
Dwarfs out of retirement and put- 
ting them on the screen, where the 
little elves, with interesting antics, 
were engaged in draining swamps, 
letting water out of old stumps, fill- 
ing low lands, placing oil on stag- 
nant water and in containers and 
spraying D.D.T. to prevent the de- 
velopment of mosquito larvae. 
Through this demonstrative method, 
the message was carried to those 
whose help was needed, and through 


trained 
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them, many of the problems of sani- 
tation were solved. 

To a degree, emphasis can be at- 
tained by repetition, but the court 
will not allow a witness to remain 
on the stand and repeat his testi- 
mony over and over. In Illinois, an 
impeaching statement signed by a 
witness may be offered in evidence 
and may be read to the jury, but it 
may not be taken by the jury to the 
jury room, for the obvious reason 
that in the jury room the statement 
could testify over and over again, 
while the witness could not. 

I remember attempting to defend 
a case in which a plaintiff, who could 
hardly speak English, placed his 
hand under a rear truck wheel in an 
attempt to remove a large stone 
just as the truck backed up. The 
plaintiff's hand was caught and 
crushed. No matter what question I 
asked the witness, he would merely 
say, “He bust my hand”, holding his 
injured hand out in front of the 
jury. When I asked him the time of 
day, he said, “He bust my hand”, and 
held out his hand. When I asked 
him if he gave a signal to the driver 
of the truck, he said, “He bust my 
hand”, again holding out the in- 
jured member. When I asked him 
whether he did not know that the 
truck was about to be moved back- 
ward, he said, “He bust my hand!” 
In fact, that is about all he said. 
The trial judge attempted to help 
me get an answer to my questions, 
but the trial judge was no more 
successful than I was. By means of 
this continued repetition, the plain- 
tiff so emphasized the injury that he 
obtained a verdict from the jury, as 
I thought, contrary to the merits of 
the facts involved. 

While emphasis is difficult to ob- 
tain through mere repetition of 
words, it may be accomplished to 
some extent through a studied selec- 
tion of descriptive words, the crea- 
tion of word pictures. Some of our ex- 
pert medical witnesses have learned 
through the use of a deliberate selec- 
tion of colorful diction, to describe 
an ordinary injury in terms which 
make it appear to be revoltingly 
gruesome. 


Oral Testimony Cannot Be Separated 
from the Personality of the Witness 
The oral testimony of witnesses can- 
not be separated from the personal- 
ity of the individual who relates it, 
and the story told by a witness gains 
emphasis or is suppressed by the 
personality which gives it utterance. 
It seems easy to remember a story 
told by a beautiful girl and more 
difficult to retain facts related by an 
ugly one. The story cannot be dis- 
related from the picture which ac- 
companies it. A lady who takes the 
stand with a mink coat, an alligator 
purse with alligator shoes to match, 
and a large diamond ring, may not 
say a word about money. Neverthe- 
less, she has, in fact, testified that she 
is a woman of wealth. Many liti- 
gants have found it quite profitable 
to buy new raiment throughout for 
a witness who has valuable infor- 
mation, but who happens to be a 
drunken bum. The best-dressed wit- 
ness is the witness who is so appar- 
eled that the jury will not remember 
what he had on. 

The actions of a witness as he 
approaches the stand, takes his oath 
and leaves the stand are a form of 
demonstrative evidence. His actions 
may speak louder than his words. 
The witness should be warned to 
walk erect to the stand; in taking the 
oath to hold his hand upward, 
with the fingers fully extended, not 
drooped; to look at the officer who 
administers the oath; to say “I do” 
in a tone which can be heard; to be 
frank and polite; to look squarely 
at the jury; and, regardless of how 
well or how poorly he may think he 
has done, to leave the witness stand 
with his chin up, with the attitude 
that he has told the truth and expects 
the jury to believe it. 

Emphasis can more effectively be 
accomplished through the exhibi- 
tion of an interesting picture, map 
or object which the jury can observe 
again and again and again. Ideas 
carried through the sense of sight 
are common to all ages, all national- 
ities and all stages of education. 
“Seeing is believing” is a valuable 
rule of thumb in the selection of 
evidence to be presented. 
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Pictures Make 
Excellent Evidence 


The most common form of demon- 
strative evidence is that presented 
through means of photography. I 
never have too many pictures. There 
are few good pictures which are 
not literally worth their weight in 
gold. Of these, the most common 
form is the ordinary 8” by 10” flat, 
black photograph, made by the com- 
mercial photographer. When these 
photographs are presented to the 
jury, the jurors, usually at the time 
of their introduction, are allowed to 
pass them along from one to another 
until all have had a short view of 
each one. While this is going on, 
however, it is well not to attempt to 
introduce any other evidence, be- 
cause the jurors will be so absorbed 
with the pictures that any evidence 
then presented will probably not be 
remembered. 

When a picture is of special im- 
portance, probably carrying with it 
a key bit of proof, some courts will 
permit a party to have twelve dupli- 
cates prepared, numbering them, for 
instance, “Exhibit 10A”, “Exhibit 
10B”, and so forth, so that at the 
time of the argument, each juror 
may hold in his hand a duplicate of 
the picture, and each juror may 
view the evidence while the argu- 
ment is in progress. The juror then 
need not remember what the photo- 
graph looked like. He can study each 
feature of it while the argument is 
being presented. Only one such pic- 
ture should be allowed to go into 
the jury room. 


Another method of inducing a 
jury to consider such a bit of evi- 
dence at the same time, is to have a 
slide prepared and projected onto 
a screen which all the jurors can 
view at once while the argument is 
in progress. A picture projected on 
a screen has one disadvantage. It 
cannot be taken into the jury room. 

Ordinary photographs of street 
intersections, interiors of factories, 
railroad crossings, and the like are 
too often taken with the lens no 
higher from the ground than the eye 
of the photographer. Such photo- 


graphs usually bring the middle 
ground into proper focus and the 
foreground and the background out 
of focus. Most photographs will be 
of infinitely greater value if they 
are taken from a height, even if that 
height is not more than fifteen or 
twenty feet above the ground. 
Wherever possible, photographs of 
intersections should be taken from 
the height of a telephone pole, or 
the third or fourth story of a build- 
ing. A proper perspective will thus 
be obtained and the proper rela- 
tionship between objects portrayed, 
and their relative sizes and widths 
will be much plainer and very much 
more interesting to the jury. Also, 
much greater area may be covered 
by one photograph. A picture that 
is too small for all jurors to see when 
held in the hand of the attorney will 
usually gain in interest and proba- 
tive value when enlarged ten times 
so that it will demonstrate greater 
detail and can be seen by all jurors 
at once. A lawyer may object to the 
introduction of an enlargement un- 
less the unenlarged picture of the 
same object is also introduced. Oth- 
erwise, the jury may not be able to 
judge the actual size of the mark or 
defect shown on the object by the 
enlargement alone. 

Pictures of fingerprints, marks on 
cars and damaged or splintered ma- 
terials are almost always made more 
valuable by enlargement. 

A few weeks ago in the trial of a 
case involving the falling of a large 
piece of timber in a factory build- 
ing, the defendant contended that a 
steel cable passed across the face of a 
certain large trip hammer at a cer- 
tain angle near its base. The plain- 
tiff claimed that the steel cable 
crossed the bolster of the trip ham- 
mer near its top which was twelve 
feet higher. One of the defendant's 
witnesses testified that the cable 
scraped the metal and left marks. An 
ordinary photograph did not dis- 
close any marks, but an enlarged pho- 
tograph of the place described by 
the witness showed the scratches of 
the steel cable plainly etched upon 
the lower portion of the hammer. 

In demonstrating specimens of 
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Moffett Studio 


Joseph H. Hinshaw was admitted to 
the Illinois Bar in 1916 after receiving 
his LL.B. from the University of Illinois. 
He served as a lieutenant in the Infantry 
during World War | and has practiced in 
Chicago since his admission to the Bar. 
A past President of the Illinois State Bar 
Association, he is the author of Hinshaw's 
Trial Briefs, Accidents, Illinois, and of nu- 


merous articles. 





handwriting or of type, enlargements 
are almost indispensable. Recently 
in a suit in our office, our plaintiff 
claimed a sizable amount of money 
due on a contract. The defendant 
claimed that he had a receipted bill 
for approximately one half of the 
amount. His attorney even showed 
us this bill marked “pam” on our 
client’s billhead. The client 
claimed that it was a forgery. The 
receipted bill was photographed and 
the photograph enlarged. Letters 
which we had received from the de- 
fendant were likewise photographed 
the photographs enlarged. 
These several photographs demon- 
strated through corresponding detail 
in the type that the defendant had 
obtained one of our client's billheads 
and had written the receipt on his 
own typewriter. 

Sometimes a series of pictures is 
useful in producing proof which is 
difficult of description. Not long ago 
I was engaged in defending a city 
in a suit brought by one of its citizens 


own 


and 


who sought to obtain permission to 
convert a large dwelling into a three- 
apartment building in a district 
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zoned for single-family dwellings. It 
became material for us to show the 
character of homes in the district 
for several blocks around the one in 
question. We had a photographer 
make a picture of each house on each 
side of the street for a distance of 
two blocks in each direction. These 
photographs, about three hundred 
in number, were of post-card size, 
and, after being introduced into evi- 
dence, were mounted with a pliable 
plastic hinge at the top so that they 
overlapped with the exception of 
about one quarter of an inch at the 
bottom, where the address of the 
house was placed. The photographs 
were arranged in two stiff loose-leaf 
booklets which could easily be closed 
and transported. The booklets were 
sent to the Supreme Court along 
with other exhibits. The members 
of the court, merely by thumbing 
through these pictures, could see 
the appearance of every house and 
its relationship to every other house 
in the district. Accompanying these 
booklets was a large map of the city 
showing all the zones, a smaller map 
of the zone involved and an en- 
larged map of the small district im- 
mediately surrounding the property 
in question, with the addresses plain- 
ly written on the space occupied by 
each house. With the maps and the 
pictures, the court could easily un- 
derstand the zoning problems that 
they were called upon to decide and 
could do about as well as if they had 
visited the district. 

More and more lawyers are mak- 
ing use of aerial photographs in zon- 
ing cases, in railroad cases—especially 
those involving railroad yards—and 
in personal injury cases involving 
highways where it is necessary to por- 
tray a large area or to show the rela- 
tive elevation of the land or promi- 
nent objects. When an injury case 
involves an intersection at which 
more than two highways intersect, 
aerial photographs will prove more 
valuable than many other pictures or 
maps. In almost every community 
one can find private fliers who will 
take aerial photographs. Such pic- 
tures are expensive, but the expense 
usually is not prohibitive. 


Use and Abuse of Demonstrative Evidence 
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As you all know, some late model 
cameras, by using two synchronized 
lenses, produce dual pictures, which, 
when viewed through a_ special 
viewer, portray a scene in the third 
dimension. What we call “depth” in 
a picture may be shown almost as 
clearly as if the scene were viewed 
with one’s own eyes. These pictures 
are of special value when the rela- 
tive positions of objects are difficult 
to demonstrate. Evidence of the in- 
terior of a factory where many ma- 
chines are placed in a row or one in 
front of the other, or evidence of 
the mechanical parts of a machine 
are most difficult to demonstrate 
with an ordinary flat photograph. A 
three-dimensional picture will show 
the relative position of each machine 
or each mechanical part very clearly. 
The use of a viewer, however, is quite 
awkward with a jury of twelve, and 
the use of twelve viewers is quite 
expensive. At present, there are pro- 
jectors which throw these third di- 
mensional pictures on a_ screen. 
These projectors will show the rela- 
tive depth, but the picture so pro- 
jected is somewhat hazy, not clear 
cut. Even with the best projector of 
this type, a special viewer must be 
used by each observer. This difficulty, 
I am sure, will soon be solved, and 
the solution of this problem will 
make available one of the most use- 
ful forms of demonstrative evidence 
imaginable. 

The motion picture has come into 
common use in bringing before a 
jury the operation of moving per- 
sons and objects. Usually the ordi- 
nary sixteen-millimeter film is em- 
ployed, and, after qualification, is 
thrown on a screen in front of the 
jury in a darkened courtroom. Such 
pictures are often used by defendants 
in personal injury cases to demon- 
strate plaintiffs indulging in physical 
activities which they have testified 
they cannot perform. Persons who 
have stated that they cannot manipu- 
late their fingers, cannot get their 
arms above the shoulder, cannot 
move the head, or cannot walk with- 
out a limp, have been shown by mo- 
tion pictures to be doing these very 
things, apparently with ease. 


In a recent collision at a railroad 


crossing which intersected the public 
highway at a sharp angle, the plain 
tiff in a suit against the railroad 
claimed that the rails at the crossing 
were so high above the highway 
surface that the rails caused an auto- 
mobile coming in a direction op- 
posite to that of the plaintiff to be 
thrown to the left into the path of 
the plaintiff's automobile, producing 
an injury. Fortunately for the de- 
fendant, the plaintiff made this ac- 
cusation immediately after the occur- 
rence. Within less than twenty-four 
hours, before the crossing had been 
disturbed in any way, several hun- 
dred feet of sixteen-millimeter mo- 
tion picture film were exposed from 
four different angles, showing hun- 
dreds of vehicles of every description 
passing over the railroad crossing 
without the slightest ripple. The ex- 
hibition of these films decided the 
issue in favor of the railroad. 

In a recent personal injury case 
in Chicago, a friend of mine, a trial 
lawyer of wide reputation, was de- 
fending the driver of a cab which 
struck a newspaper vendor at a 
corner. The cab driver claimed that 
the newsman ran into the street to 
deliver a paper to the occupant of an 
automobile which had stopped and 
which had been going in the op- 
posite direction to the cab. After 
the injury, the plaintiff stated in his 
discovery deposition that he barely 
could walk and that it was impos- 
sible for him to run. Just before the 
trial, an investigator operating a 
motion picture machine caught the 
plaintiff running across the street 
to deliver a paper, as apparently he 
had done many times before. The 
picture, of course, was not admissible 
for the purpose of showing the plain- 
tiff running across the street to de- 
liver a paper, since what he did on 
one day would not prove nor dis- 
prove what he did on another day; 
but it was admissible for the purpose 
of showing that he could run. Being 
admissible for one purpose, the pic- 
ture was admissible, and the fact 
that it showed the plaintiff running 
across the street to deliver a paper 

(Continued on page 539) 
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The Second. Hoover Commission: 


lts Legal Task Force 


by Robert G. Storey + of the Texas Bar (Dallas) 


® Reorganization of the complex tangle of bureaus, agencies, offices, departments 


and services that make up the executive branch of the Federal Government is one 


of the pressing problems of the day. The work of the Second Hoover Commission, 


discussed by Mr. Storey, who is a member of the Commission, is of vital importance 


to every citizen. 





=" The members of the Bar are closer 
to the operations of the Federal Gov- 
ernment than any other professional 
group. This is so because the lawyer, 
more often than not, is the inter- 
mediary through whom the citizen 
deals with his National Government. 

This role of intermediary is par- 
ticularly true with respect to the 
executive branch. The seventy-odd 
department and independent estab- 
lishments, in their numerous ad- 
ministrative functions, influence the 
daily life of every American. In their 
dealings with these agencies, our 
citizens require competent counsel 
to assure that their rights and prop- 
erty receive the maximum of pro- 
tection consonant with the public 
interest in accordance with due proc- 
ess of law. It is the high task of our 
profession to provide that service. 

In providing that service, we law- 
yers have been impressed in the past 
with the growing need for reorgani- 
zation of the executive branch of the 
Government. A distinguished advi- 
sory group, the former President's 
Committee on Administrative Man- 
agement, has found? 


... that the effectiveness of the Chief 
Executive is limited and restricted, 


in spite of the clear intent of the 

Constitution to the contrary; that the 

work of the Executive Branch is badly 

organized; that the managerial agen- 
cies are weak and out of date; that the 
public service does not include its 
share of men and women of outstand- 
ing capacity and character; and that 
the fiscal and auditing systems are in- 
adequate. ... 
The Committee reported in 1937. 
Ten years later conditions had not 
improved. Indeed, the mushroom- 
growth of wartime emergency agen- 
cies had piled confusion of authority 
on inefficient administration. 

The necessity for reorganization of 
the executive branch was recognized 
by Congress when, in July, 1947, it 
created the first Commission on Re- 
organization of the Executive Branch 
of the Government, headed by for- 
mer President Herbert Hoover. That 
commission expired in 1949. Now, 
five years later, a second Hoover 
Commission is at work. 

As a result of the depression, 
World War II, new needs for post- 
war defense and our greater national 
responsibilities in world affairs, the 
Federal Government has become the 
largest and most complex business 
in the world. In less than twenty 


number of its civil em- 
ployees has tripled. The number of 
bureaus, services and units has in- 
creased fourfold. Such rapid growth 
has given rise to serious organi- 
zational problems. Organizational 
methods effective twenty years ago 
are no longer appropriate. 

The first Hoover Commission 
found that the United States is pay- 
ing heavily for a lack of order, a 
lack of clear lines of authority and 
responsibility and a lack of effective 
organization in the executive branch. 


vears the 


The first Commission’s extensive 
studies clearly established? 
. the sobering fact . . . that the 


highest aims and ideals of democracy 
can be thwarted through excessive ad- 
ministrative costs and through waste, 
disunity, apathy, irresponsibility, and 
other by-products of inefficient govern- 
ment. 


The Commission deals with the 
essential of effective organization of 
the executive branch. Without these 
essentials all other steps to improve 
organization and management in all 
probability will result in failure. The 
President and his department and 
agency heads must be held respon- 
sible and accountable to the people 
for the conduct of the executive 
branch. Responsibility and account- 
ability are impossible without au- 





1. President's Committee on Administrative Man- 
agement, Report with Special Studies (3) (1937). 
2. Concluding Report 3 (May, 1949). 
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The Second Hoover Commission 


thority—the power to direct. Definite 
authority at the top, a clear line of 
authority from top to bottom and an 
adequate staff for the exercise of the 
authority must exist. Otherwise, au- 
thority is diffused and lines of author- 
ity confused. As a result, responsi- 
bility and accountability are im- 
paired. 

To remedy this situation is the 
first and essential step in the quest 
for efficiency and economy in the 
executive branch of the Federal Gov- 
ernment. If disorder in the adminis- 
trative machinery makes the Execu- 
tive Branch work at cross-purposes 
within itself, the nation as a whole 
must suffer from waste in the ex- 
penditure of public funds and from 
the lack of national unity that results 
from needless friction. 

The interest of the lawyer in the 
second Hoover Commission, of 
course, extends to every field in 
which that organization is engaged 
in study and research. Of particular 
interest, however, will be the Task 
Force on Legal Services and Pro- 
cedure. 


Work of First Commission 


Before discussion of the present 
Commission, commonly referred to 
as the “new” or “second Hoover 
Commission”, it is appropriate to 
outline the objectives and accom- 
plishments of the first Commission.® 
The latter was created July 7, 1947, 
by Public Law 162, 80th Congress, 
First Session,* as amended by Public 
Law 391 of December 19, 1947.5 The 
Commission was directed® 


. .. to study and investigate the present 
organization and methods of opera- 
tion of the departments, bureaus and 
other divisions, as well as independent 
establishments and instrumentalities, 
of the executive branch of Govern- 
ment to determine what changes there- 
in are necessary, or will be beneficial, 
in their opinion, to bring about great- 
er economy and efficiency in the public 
service. ... 


This mandate limited the first 
Hoover Commission to investigation 
and recommendations to effect econ- 
omy, efficiency and improved services 
by eliminating duplication and over- 
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lapping of services, by consolidating 
services and by abolishing services.7 
It excluded matters of substantive 
policy. 

The Commission made a thorough 


and thoughtful approach to _ its 
mighty task. It began by defining 
the major problems of the Federal 
Government and executive manage- 
ment. Twenty-four teams or “Task 
Forces”® for each of these major 
problems labored almost two years 
to obtain the facts and to submit 
recommendations to the Commission. 
Problems investigated included exec- 
utive authority and accountability, 
government management, budgeting 
and accounting, decentralization and 
independent regulatory commissions. 

The Commission provided each 
Task Force with staffs with which 
to pursue their studies. After the 
lapse of from ten to fourteen months, 
the Task Forces returned to the 
Commission with their findings and 
recommendations in each field. The 
result was an imposing collection of 
facts, figures and opinions on gov- 
ernment, some two and a half mil- 
lion words of basic data. 

From this tremendous bulk, the 
Commission then prepared to block 
out the model of a streamlined, mod- 
ern executive branch of the Federal 


Government. Taking each of the 
Task Force reports in turn, it se- 
lected the material of the greatest 
value, considered all constituent 
parts with great care and fashioned 
the recommendations into an inte- 
grated whole. The Commission sub- 
mitted nineteen separate reports to 
Congress, containing a total of 273 
recommendations.® 


Results of 
First Commission Work 


At the time of the creation of the 
second Hoover Commission, over 
70 per cent or 196 of the 273 recom- 
mendations had been partially or 
completely accomplished by legisla- 
tion!” or executive action.’! Annual 
savings under the proposals now in 
effect are estimated at between one 
and a half and two and a half bil- 
lion dollars.?? 

In terms of public interest in, and 
benefits from, good government, the 
work of the first Commission has 
greater significance than any money 
savings can indicate. As a_ people, 
we have reached the point at which 
the tremendous size and cost of gov- 
ernment can easily impair the effec- 
tiveness of our economy, lower our 
standard of living and possibly weak- 
en our efforts to lead the free peoples 





3. Members were the late James V. Forrestal, 
Arthur S. Flemming, Dean G. Acheson and George 
H. Mead, appointed by the President of the 
United States; Senators John L. McClellan and 
George D. Aiken, Joseph P. Kennedy and Dr. 
James K. Pollock, appointed by the President pro 
tempore of the Senate; Representatives Carter 
Manasco, Clarence J. Brown and James H. Rowe, 
Jr., appointed by the Speaker of the House of 
Representatives. The latter also appointed Mr. 
Hoover, who was elected Chairman by the Com- 
mission members at their first meeting in Septem- 
ber, 1947. 

4: C. 207, 61 Stat. 246 (1947), 5 U.S.C. § 1380 
et seq. (Supp. 1, 1948). 

5. C. 522, 61 Stat. 940 (1947), 5 U.S.C. § 138g 
(Supp. 1, 1948). 

6. H.R.Rep. No. 704, 80th Cong. Ist Sess. 2 
(1947). 

7. Section 1 (1)—(5), 61 Stat. 246, 5 U.S.C. 
§ 1380 (1)—(5). 

8. “‘In thus decentralizing the detailed investi- 
gations to task force groups the Commission was 
able to enlist the services of outstanding men from 
public life, private business and the academic 
professi The C ion recommendations are 
strengthened by such testimonial support. The 
alternative of centralizing the investigations in the 
Commission and of developing a large staff of 
experts and researchers under immediate Commis- 
sion supervision was rejected."’ Lederle, The Hoo- 
ver Commission Reports on Federal Reorganization, 
33 Marg. L. Rev. 89, 94 (1949). 

9. The reports, published between Janvary and 





May, 1949, are General Management of the Exec- 
utive Branch; Personnel Management; Office of 
General Services—Supply Activities; The Post Of- 
fice; Foreign Affairs; Department of Agriculture; 
Budgeting and Accounting; The National Security 
Organization; Veterans Affairs; Department of 
Commerce; Treasury Department; Regulatory Com- 
missions; Department of Labor; Interior Department; 
Social Security, Education and Indian Affairs; 
Medical Activities; Business Enterprises; Overseas 
Administration; Federal—State Relations; Federal 
Research; and Concluding Report. For a detailed 
summary of these reports, see Summary of Reports 
of the Hoover Commission, 9 Pub. Adm. Rev. 73-99 
(1949). 

10. E.g., Reorganization Act of June 20, 1949, 
c. 226, 63 Stat. 203, 5 U.S.C. §133z et seq. (Supp. 
V, 1952). Previous reorganization acts in 1932, 
1934, 1939, and 1945 had been pretty well emas- 
culated by clauses exempting certain agencies 
from the effect of their provisions. The 1949 statute 
contained no such exemption clause. 

11. 2 Citizens Committee for the Hoover Report, 
Status of the Hoover Report 1949-1953 3 (1953). 
Established in May, 1949, this Committee has ren- 
dered a real public service in publicizing, and 
encouraging general interest in, studies and rec- 
ommendations of the first and second Hoover 
Commissions. 

12. Hearings Before Senate Committee on Gov- 
ernment Operations on S. 106, S$. 526, S. 1328, 
and S. 1514 (Creation of Commissions To Study 
Federal Reorganizations, and Federal-State Rela- 
tions), 83d Cong., Ist Sess. 23 (1953). 
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of the world to satety from the en- 
croachment of totalitarianism. To 
the extent that we encourage public 
interest in the problems of internal 
government, we strengthen the sin- 
ews of our democracy. This worthy 
task was accomplished in part by the 
work of the first Commission.!3 A 
climate of opinion and interest was 
created in which the important work 
of the second Hoover Commission, 
largely supplementing that of the 
first, could be carried on. 


Authority of Second Commission 


The second Hoover Commission 
was created by the 83d Congress, 
First Session, in Public Law 108,!4 
approved July 10, 1953. The “dec- 
laration of policy” in Section 1 is 
the mandate from Congress and pro- 
vides: 


It is hereby declared to be the policy 
of Congress to promote economy, 
efficiency, and improved service in the 
transaction of the public business in 
the departments, bureaus, agencies, 
boards, commissions, offices, independ- 
ent establishments, and instrumental- 
ities of the executive branch of the 
Government by— 

(1) recommending methods and 
procedures for reducing expenditures 
to the lowest amount consistent with 
the efficient performance of essential 
services, activities, and functions; 

(2) eliminating duplication and 
overlapping of services, activities, and 
functions; 

(3) consolidating services, activities, 
and functions of a similar nature; 

(4) abolishing services, activities, 
and functions not necessary to the 
efficient conduct of government; 

(5) eliminating nonessential serv- 
ices, functions, and activities which are 
competitive with private enterprise; 

(6) defining responsibilities of offi- 
cials; and 

(7) relocating agencies now respon- 
sible directly to the President in de- 
partments or other agencies. 


Section 9(a)!® directs the Commis- 
sion to 


... Study and investigate the present 
organization and methods of operation 
of all departments, bureaus, agencies, 
boards, commissions, offices, independ- 
ent establishments, and instrumental- 
ities of the Government except the 
Judiciary and the Congress of the 
United States to determine what 


changes therein are necessary in their 


opinion to accomplish the purposes 

set forth in section | of this Act. 

Under Section 9(b)'® the Com- 
mission is required to submit a com- 
prehensive report not later than 
December 31, 1954, and a final re- 
port by May $31, 1955, when the 
Commission goes out of existence. 
This section also empowers the or- 
ganization to “propose such consti- 
tutional amendments, legislative en- 
actments and administrative actions 
as in its judgment are necessary to 
carry out its recommendations’. The 
act further grants the subpoena pow- 
er to the Commission to require the 
attendance of witnesses and the pro- 
duction of relevant records, books 
and documents.!? 

The purpose of Congress in creat- 
ing the second Commission was to 
permit it not only to continue the 
studies commenced in 1947 but also 
to make substantive proposals with 
respect to the organization of the 
executive branch. The latter had 
been a serious deficiency in the work 
of the first Commission.'* Represent- 
ative Clarence J. Brown, a member 
of both the first and second Commis- 
sions, has stated:!® 

. « » [W]e found many fields, many 
things that we would have liked to 
make recommendations on, as to 
change of policy or change of function, 
that we could not touch at all. And 
that is the great field where savings 
can be made. 

Under the first Commission the 
question could be asked, “What are 
the functions of the Executive 
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Branch, and how well are they being 
carried out?” The second Commis- 
sion can go one step further and in- 
quire, “Should the Government be 
performing these functions, and, if 
so, to what extent?” Substantive 
policy thus implements procedural 
principle in the investigations and 
recommendations of the present or- 
ganization. 


Membership of Second Commission 
Like the first Commission, the pres- 
ent one is composed of twelve mem- 
bers, six from the executive and legis 
lative branches of the Government 
and six from private life. Four ap- 
pointments each were made by the 
President of the United States, the 
President of the Senate, and the 
Speaker of the House.?° 





13. Representative Kenneth B. Keating of New 
York has stated: “The [First] Commission . 
performed an unusually distinguished public service. 
Due to its nonpartisan parentage and personnel, 
it enjoyed a unique and universal confidence 
rarely achieved by any public body. . . ."’ Hear- 
ings Betore Subcommittee of House Committee on 
Government Operations (Commission on Intergov- 
ernmental Relations and Commission on Organiza- 
tion of Executive Branch of the Government), 83d 
Cong., Ist Sess. 165 (1953). Such a ‘commission 
is able to create public opinion for a plan, and, 
then, when it is presented back to Congress, it is 
not on a partisan basis’, H.R.Rep. No. 505, 83d 
Cong., Ist Sess. 5 (1953). 

14. C. 184, 67 Stat. 142 (1953). 

15. 67 Stat. 144. 

16. 67 Stat. 144, 

17. Section 10(a), 67 Stat. 144. The subpoena 
power was not granted the first Commission but 
was inserted in the present legislation to force 
officials to testify who ‘‘would like to appear and 
give testimony but . . didn't want to do it 
voluntarily’’, House Hearings, note 13 supra, 


162-163. Section 10{a) also empowers the Com- 
mission to hold hearings, authority which the 
first organization possessed. Like its predecessor, 
the second Commission can direct Executive de- 
partments and independent establishments to fur- 
nish “‘information, suggestions, estimates, and 
statistics directly to the Commission’’ under Section 
10(b), 67 Stat. 144. 

18. House Hearings, note 13 supra, 82; Senate 
Hearings, note 12 supra, 12; H.R.Rep. No. 505, 
note 13 supra, 4; Sen. Rep. No. 216, 83d Cong., 
Ist Sess. 4 (1953). 

19. Senate Hearings, note 12 supra, 22-23. 

20. Section 3(a), 67 Stat. 143. Public Law 162, 
note 4 supra, creating the first Commission re- 
quired that the Commission be ‘bipartisan’ (Sec- 
tion 2), with an equal number of Republican and 
Democratic appointees (Section 3 (b) }. There is 
no such requirement in the present legislation. 
However, as a matter of enlightened and practi- 
cal policy, the three appointing officials chose 
an equal number of Democrats and Republicans. 
(Actually, there are seven registered Republicans 
and five registered Democrats.) 
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The Second Hoover Commission 


In addition to Chairman Hoover, 
four members of the second Com- 
mission also served on the first—Rep- 
resentative Brown, Mr. Flemming, 
Mr. Kennedy and Senator McClel- 
lan.21 Other members are Attorney 
General Herbert Brownell, Jr., James 
A. Farley, Senator Homer Ferguson, 
Representative Chet Holifield, Dean 
Solomon C. Hollister, Sidney A. 
Mitchell, and the author. 

The Commission—and the United 
States—is fortunate in having Mr. 
Hoover as its Chairman. Always 
rated among the ablest administra- 
tors of all time, he is one of the two 
living Americans who know person- 
ally the real problems which con- 
front President Dwight D. Eisen- 
hower. The favorable reception by 
the Congress and the public of the 
first Commission’s recommendations 
was due in large part to the confi- 
dence in and the respect and esteem 
which all Americans feel for our dis- 
tinguished former President. As he 
did for the first Commission, he now 
devotes his entire energies, resources 
and talents to the accomplishment of 
the congressional mandate for the 
second Commission. 


Role of the Task Forces 


The Task Force on Legal Services 
and Procedure is one of ten such 


groups*? appointed by the second 
Commission since it commenced op- 
erations September 29, 1953. Each 
Task Force consists of distinguished 
citizens who have achieved eminence 
in the particular area of inquiry and 
whose responsibility it is to ascertain 
the facts relating to that area. The 
ten forces thus far created have a 
total of nearly 140 members and ex- 
pert consultants. All of them are dis- 
tinguished in their own business or 
profession. Although Public Law 108 
provides for compensation,”* most of 
them serve without pay. 

After assembling facts, the Task 
Forces collate and evaluate the in- 
formation and, finally, submit rec- 
ommendations to the Commission. 
This procedure is most effective, be- 
cause the recommendations of the 
Task Forces are based upon facts and 
not opinions. Each Task Force has 
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the benefit of technical research as- 
sistants whose sole responsibility is 
to make investigations and assemble 
the data. 

Members of the legal profession 
rightly may question the wisdom of 
the creation of a Legal Task Force 
when bar associations, law schools, 
special private commissions, legal 
foundations and other groups are 
constantly at work to improve the 
legal services and procedure in the 
executive branch of the Govern- 
ment. At the beginning the author 
shared this doubt. However, upon 
investigation, he became completely 
convinced that not only was there 
much work to be done in this field 
but also that the Task Force method 
of study used by the Hoover Com- 
mission and the weight of the Com- 
mission’s recommendations would be 
of inestimable value in effecting 
much needed personnel and _proce- 
dural reforms.”4 

Perhaps a few statistics will help 
to delineate the problem. The man- 
date from Congress is for the Com- 
mission to make studies and recom- 
mendations with respect to the exec- 
utive branch of the Government. 
The number of departments, agen- 
cies, bureaus and minor organiza- 
tions within the executive branch is 
staggering in number and responsi- 
bilities. There are approximately 
2,349,000 civilian employees of the 
branch, exclusive of members of the 
Armed Forces. The total personnel of 
the legislative branch is less than 22,- 
000, and that of the judiciary, a little 
over 4,000.25 Obviously, the efficiency 
of the legal services rendered the 


largest branch of our Federal Gov- 
ernment will have an important 
bearing not only on the over-all ef- 
fectiveness of the Executive but also 
on the treatment which our citizens 
receive in their relations with the 
Government. 

Originally, all legal services of the 
executive branch of the Government 
were under the control of the At- 
torney General.2° Now there are 
about 8,000 attorneys*? in Federal 
Government service in this country 
and abroad. Each of the ten Execu- 
tive Departments and most of the 
sixty-odd independent establishments 
have a separate legal office. In many 
cases this office is broken down into 
divisions assigned to separate bu- 
reaus of the department or agency, 
at home and abroad, with complete 
independence to all practical pur- 
poses.?8 

To say there is duplication, waste 
and conflict of policy and interests 
between the various legal offices of 
the executive branch is an 
statement. The legal procedures fol- 
lowed in these offices, as well as the 
intricacies of practice before the 
various independent administrative 
agencies, too often result in unneces- 
sary red tape, inefficiency and denial 
of due process. This should not de- 
tract from the fact that many legal 
offices are operated with efficiency, 
economy and dispatch. Moreover, 
most of the lawyers in government 
service are capable, efficient and de- 
voted to their tasks and to the main- 
tenance of the highest professional 
standards in their work. However, 

(Continued on page 536) 
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21. See note 3 supra. 

22. The nine other Task Forces and their chair- 
men are Budget and Accounting, J. Harold Stewart; 
Business Organization of the Department of De- 
fense, Charles R. Hook; Lending Agencies, Paul 
Grady; Medical Services, Chauncey McCormick; 
Personnel, Dr. Harold W. Dodds; Procurement, 
Robert Wilson Wolcott; Subsistence Services, Jo- 
seph P. Binns; Surplus Property, General Robert E. 
Wood; and Water Resources and Power, Admiral 
Ben Moreell, U.S.N. (Ret.). 

23. Section 6, 67 Stat. 143. 

24. One contemporary « t states: ° 
Certainly, the political climate appears even more 
propitious today toward administrative-procedure 
reform than it was a decade ago. The tremendous 
expansion in administrative authority caused by 
the war and post-war emergencies has led people 
on both sides of the political partyline boundary 
to realize the need for safeguards. Proposals for 
such safeguards can meet o bi-partisan response 





today which was almost unthinkable a generation 
ago. It should not be forgotten that administrative 
law, like oher branches of the law, has, to 
paraphrase Justice Cardozo, its periods of ebb 
and flow. One of the flood seasons is now upon 
us. It is for this Task Force to gather up the 
driftwood and leave the waters pure.’ Hoover 
Commission Task Force, 6 Adm. L. Bull. 49, 52 
(1954). 

25. Senate Committee on Government Opera- 
tions Rep. No. 14, Organization of Federal Execu- 
tive Departments and Agencies, 83d Cong., 2d Sess 
3 (1954). 

26. Langeluttig, The Department of Justice of 
the United States, 57 (1927). 

27. Preliminary estimate by staff of Task Force 
on Legal Services and Procedure. 

28. No estimate of the total number of these 
independent branches is available. The Task Force 
expects to ascertain this information. 
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" Dr. Benes's article is a sober, factual account of what happens to the legal profes- 


The Legal Profession in Czechoslovakia: 


lts Status Under the Communists 


by Vaclav Benes * Associate Professor of Government at Indiana University 


sion when a “People's Democratic Order” is established in a country that was once 
free. The introduction of such concepts as ‘socialist legality” and “material truth"— 
the former appears to be no legality at all, the latter seems to regard the truth as 


irrelevant—is no more surprising than the role of the Communist 'awyer who serves 


not his client, but the interests of the state. 





" Much has been written on the dif- 
ferent aspects of Communism and on 
the methods of sovietization of coun- 
tries in both Europe and the Far 
East. For a jurist, however, the proc- 
ess of human enslavement is best 
reflected in the realm of law and the 
administration of justice. 

Without inquiring whether the 
Communist constitutional and legal 
systems can rightly be described as 
law, one can draw the following two 
conclusions: 

1. Law and legal institutions have 
become tools and weapons of the 
Communist state. Their purpose and 
aim are to serve the new regimes in 
their efforts to reconstruct society and 
to suppress the enemies of Commu- 
nism; 

2. The concepts of Communist 
jurisprudence are entirely alien to 
those which have been accepted and 
developed for centuries in the west- 
ern world. 

In Czechoslovakia, in less than 
four years the Communist regime has 
entirely changed the legal system of 
the country. In this new legal order, 
there is no place for the judicial func- 





tion as traditionally conceived in the 
West. Nor is there a place for a genu- 
ine legal adviser—a legal counsel or 
advocate—who, in both the civil and 
common law countries, plays an im- 
portant role in the development of 
law and the administration of justice. 

It is the purpose of this article to 
deal with the process of sovietization 
in one sector of the legal life of 
Czechoslovakia. It is to describe the 
effects of Communism on the status, 
both professional and personal, of 
the members of the legal profession. 
It should be noted that analogous 
trends also prevail in the other satel- 
lite states. Thus, conclusions which 
may be reached here also apply, in 
the last analysis, to them. 


Communist Coup 
Changes Status of Lawyers 


After the Communist coup of Febru- 
ary, 1948, a re-evaluation of the 
status of the legal profession was re- 
garded as an important part of the 
people’s future democratic order. 
Less than a month after the seizure 
of power, the Minister of Justice, 
A. Cepicka, emphasized the necessity 








of the elimination of those who sup- 
ported the “reactionary” elements, 
and foreshadowed an entirely new 
conception of the legal profession.’ 
However, in keeping with the prin- 
ciple of gradual transition from capi- 
talism to socialism—regarded as basic 
in the people’s democracies—the re- 
organization of the status of legal 
advisers took place in two stages. 

The first stage was inaugurated by 
the promulgation of the Act Relat- 
ing to Advocates of December, 1948,? 
replacing the old Austrian Act® 
which for more than eighty years 
served as a guarantee of due process 
of law and of the independence of 
the legal profession. 

The new Act redefined the aim 
and function of the legal practition- 
er. He was no longer to act as an 
agent of the client, his main duty 
being “to contribute to the preserva- 
tion and consolidation of the people’s 
democratic order and to advise the 
state organs in the administration of 
law”’.4 

The right of the client to freely 
choose his legal counsel was not ex- 





1. Legal Practice {in Czech), Vol. XII, 1948, 
page 24. 

2. Act of December 9, 1948, No. 322 of the 
Collection of Acts. 

3. Act of July 6, 1868, No. 96 of the Reichs- 
gesetzblatt; The Hungarian Acts No. 34 of 1874, 
and No. 28 of 1887, applicable in Slovakia, intro- 
duced basically the same reguiation of the legal 
profession as in Austria. 

4. Section 1. 
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pressly excluded, but the main em- 
phasis was laid on the duties of the 
advocate towards the state and on 
the interests of the people’s demo- 
cratic order. He was entitled to re- 
fuse a client for “important reasons”. 
If he did accept, he had a duty to 
keep secret matters confided to him 
in his capacity of legal adviser. How- 
ever, this duty was cancelled with 
regard to offenses committed against 
the people’s democratic republic— 
delicts which every citizen is bound 
by law to denounce to the authorities 
of state security. 

The Act established district and 
regional associations of advocates, 
and a central association in Prague, 
which replaced the former bar asso- 
ciations. Only those admitted to 
membership in district associations 
were allowed to practice law, the 
decision being entrusted to a spe- 
cial Administrative Commission.® Its 
findings resulted in the elimination 
of well over 50 per cent of all prac- 
ticing lawyers. The advocates and 
their organizations were put under 
strict control by the Ministry of Jus- 
tice. The autonomous exercise of 
disciplinary power for professional 
offenses, originally vested in the bar 
associations, was greatly limited. The 
advocates were obliged to keep an 
account of clients’ fees received, and 
to turn them in to the district asso- 
ciations of advocates. The associa- 
tion periodically distributed remu- 
nerations among its individual mem- 
bers, taking into account the work 
performed by them.® 

Finally, the Act provided for the 
establishment of Legal Advisory 
Boards in every district, created by 
the Association of Advocates in co- 
operation with the President of the 
District Court. Their task was to 
render legal advice to the public, all 
members of the district association 
having the duty to hold—apart from 
their regular work—special consulta- 
tion hours, free of charge. 

In summary, it can be said that the 
legal profession was changed into a 
corporation very similar to a medi- 
eval guild, operating under the strict 
control of the government. The posi- 
tion of the advocates differed only 
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formally from that of the civil serv- 
ants. Yet, certain characteristics of 
the previous system were maintained. 
The associations of advocates were 
granted at least a minimum of auton- 
omy, and the individual advocate did 
not entirely lose his identity. 


Constitution of 1948 
Did Not Prescribe Soviet System 


The regulation of 1948 might be de- 
scribed as an attempt to apply the 
co-operative principle to the legal 
profession, thus extending also to 
this field a specific concept of eco- 
nomic organization, characteristic of 
the early stage of people’s democ- 
racy. This approach conforms to the 
Constitution of 1948,7 which—even 
though departing radically from the 
old “capitalist” forms—did not, as 
yet, introduce the socialist system on 
the Soviet pattern. 

However, from the’very beginning 
the Communists insisted on the tran- 
sitional character of people’s democ- 
racy—transitional from capitalism to 
socialism. Thus, the first stage, in- 
augurated by the new Constitution, 
lasted only for a short period of time. 
By the beginning of 1949, it was re- 
placed by a policy of far-reaching 
political, social and economic re- 
forms. 

In the realm of law, this new de- 
velopment was expressed by reforms, 
amounting to a thorough change of 
the existing legislation. The so-called 
Legal Two-Year Plan® eliminated all 
the elements of the previous legal 
system almost entirely by the begin- 
ning of 1951, and the new legislation 
expressed the political and legal con- 
cepts of the second stage of people’s 
democracy. In this process it was nec- 
essary to cancel or change even those 
Acts which were adopted immediate- 
ly after the Communist seizure of 
power and had since become incom- 
patible with the new conditions. 

Also, the existing regulation of the 
system of rendering professional legal 
advice, based on the Act of 1948, ap- 
peared to be unsatisfactory. Thus, in 
December, 1951, a new Act Relating 
to Advocates was passed.® Although 
it maintained a number of features 





of the previous rules, it introduced 
provisions changing entirely the na- 
ture of the advocates’ profession. The 
co-operative approach was replaced 
by a collectivist one. One might re- 
gard the new act as a measure intro- 
ducing the collectivization or nation- 
alization of Czechoslovak advocates. 
The Act again redefined the pur- 
pose of the legal profession, stating 
in Article 1: 
The legal profession renders legal 
help to socialistic legal persons, to 
other social organizations, to organs 
of state administration and to citizens, 
defends their interests in keeping with 
the principle of material truth and 
with the interests of society, thus con- 
tributing to the strengthening of so- 
cialist legality. 
This formulation can be regarded as 
a further step in the process towards 
the establishment of a socialist so- 
ciety. Unlike its predecessor of 1948, 
the new Act does not mention the role 
of the advocates in the preservation 
and consolidation of the people’s 
democratic order. Nevertheless, it 
conforms with the new economic and 
social organization. The legal pro- 
fession is to serve, in the first place, 
the needs of socialistic legal persons!° 
and the organs of state administra- 
tion, the main subjects of rights and 
duties in the legal order of a people’s 
democracy. Of equal significance is 
the introduction of the principle of 
socialist legality, of which the legal 
profession is to become one of the 
main guardians. In its most recent 
Soviet interpretation which, no 
doubt, has been adopted in Czecho- 
slovakia, socialist legality is the legal 
expression of the supremacy of the 
Communist state. Protecting the lim- 
ited sphere of private rights which 
coincide with the interests of socialist 
society, it may operate as a bar 
against arbitrary measures of infe- 
rior local authorities, though it does 





5. Section 22. 

6. Section 16. 

7. Of June 9, 1948, No. 150 of the Collection 
of Acts. 

8. Enunicated in autumn, 1948, by the Minister 
of Justice. 

9. Act of December 20, 1951, No. 114 of the 
Collection of Acts. 

10. Socialistic legal persons are either the state, 
or the people's co-operatives. Sections 100 and 
101 of the Civil Code. 
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not protect private rights from the 
interference of the state.!! The prin- 
ciple of “material truth” which is 
also the basis of the procedural codes 
of the new legal system has been 
interpreted as follows: 


The recognition of the requirement 
of material truth in civil procedure 
necessarily presupposes the recognition 
of the materialistic viewpoint—the 
adoption of dialectical materialism. 
Only an intransigent application of 
the principles of Marxist dialectics 
can help the Soviet Court to make 
correct decisions. Similar viewpoints 
must be applied also by the people’s 
democratic courts in the fulfillment 
of their tasks.12 


Thus the principles of socialist legal- 
ity and of material truth must be 
understood as meaning that the 
members of the legal profession, in 
the exercise of their functions, are 
strictly limited by the interests of the 
Communist regime. 

The new Act abolished the asso- 
ciations of advocates, replacing them 
by advisory boards of advocates 
which were created in the individual 
districts and endowed with legal per- 
sonality. The boards are referred to 
as “work collectives”! and are com- 
posed of the individual advocates, 
candidates of advocacy, and their 
collaborators. A special position is 
granted to the head of the board, 
who is responsible for the organiza- 
tion of the “collective”, and for the 
political as well as the professional 
development of its members. 

The organization, control and di- 
rection of the district advisory boards 
is vested in the Central Advisory 
Board of Advocates in Prague.’ Its 
principal organ is the plenary meet- 
ing of the heads of the district boards, 
which elects an executive commit- 
tee, a chairman and several vice 
chairmen. The entire legal profession 
is under the control and supervision 
of the Minister of Justice. He has the 
right to cancel or change any decision 
or measure taken by the Central Ad- 
visory Board. 

The act has maintained the legal 
preparatory service for the candidates 
of advocacy, as it was known under 
the previous legal system. Its pur- 
pose is to train young jurists for the 
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legal profession. The candidates of 
advocacy are considered to be em- 
ployees of the district advisory 
boards. To become an advocate, i.e., 
a member of the board, a person 
must have a blameless record and be 
devoted to the people’s democratic 
order. Also, Czechoslovak citizenship, 
legal training, a two-year preparatory 
legal service, and the passing of the 
advocates’ examination are required. 
On becoming a member of the board, 
the advocate takes a solemn oath 
before the head of the board. He 
pledges, in particular, his loyalty not 
only to the republic but also to its 
people’s democratic system, and 
promises “to apply the laws and 
ordinances in keeping with the will 
and interests of the people and its 
state, and in accordance with the 
spirit of people’s democracy as well 
as with the great socialist goals’’.'5 

The advocate ceases to be a mem- 
ber of the advisory board not only 
by resignation or when expelled on 
the basis of a disciplinary verdict, but 
also when his membership is merely 
abolished by a decision of the Cen- 
tral Advisory Board, if public inter- 
est, particuarly the planning of la- 
bor, so requires. 

The right of the client to choose 
his own legal adviser has been main- 
tained. The provisions relating to 
the refusal of legal representation 
and to the duty of secrecy in pro- 
fessional matters are the same as in 
the Act of 1948. 

The fees charged for the rendering 
of legal advice are payable to the dis- 
trict advisory board. The individual 
members are expressly forbidden to 
receive payments from the clients. 
They are paid by the board and their 
salary is determined by a special reg- 
ulation of the Minister of Justice.1® 
The District Advisory Board and the 
member who has been entrusted with 
the case are collectively responsible 
for any damage which the latter 
might cause while rendering legal 
aid and advice. 

The act provides for a special dis- 
ciplinary action against the heads or 
members of the advisory boards who 
have violated their professional 
duties. In case of serious infringe- 


Vaclav Benes started his career in the 
law courts in Prague. In 1936, he en- 
tered the legal department of the Czech 
Ministry of Foreign Affairs and during 
the war held the post of Leading Official 
of the Czechoslovak Ministry of Justice 
in London. After the war, he served in 
the Czechoslovak diplomatic service, first 
as head of the United Nations Depart- 
ment of the Foreign Office and then as 
Counsellor of the Czech Embassy in 
Paris. He resigned in 1948 in protest 
against the Communist coup d'état. He 
has been at Indiana since 1950. 





ments, disciplinary proceedings are 
carried out by the Central Advisory 
Board. Proceedings for minor infrac- 
tions of discipline against a member 
of the district board may be carried 
out by its head. From his decision, 
an appeal to the Central Advisory 
Board is possible. 

The Act Relating to Advocates of 
1951 may be regarded as representa- 
tive of the new principles dominat- 
ing the legal system of Communist 
Czechoslovakia. Having abandoned 
the theory of litigation—with parties 
placed as far as possible upon a foot- 
ing of equality and the court assum- 
ing the position of an impartial 
arbiter—the new regulation conceives 





11. See Vladimir Gsowski, 
page 191 ef seq. 

12. Dr. F. Boura in The Principles of the Civil 
Procedure (in Czech), Orbis, 1951. 

13. Section 3. 

14. Section 10. 

15. Section 14. 

16. Ordinance of the Minister of Justice of De- 
cember 28, 1951, No. 115 of the Collection of Acts. 


Soviet Civil Law, 
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of the professional legal adviser as 
an official of the state, participating 
in the search of the court for “mate- 
rial truth”. As was said, the prin- 
ciple of material truth must be 
interpreted in the light of dialectical 
materialism. Thus, from an adviser 
and defender of the plaintiff or of 
the defendant, the advocate has 
changed into their prosecutor and a 
tool of the political doctrine of the 
regime. 


New Regulation Changes 
Function of Lawyers 


It is not surprising that the new reg- 
ulation of the legal position of advo- 
cates changed entirely their functions 
before the courts of law. The new, 
pitiable role of the legal profession 
in Czechoslovakia, made apparent 
in a great number of trials which 
have taken place in that country, 
has called forth the attention of the 
outside world. 

Typical was the trial conducted in 
1949 before the state court in Prague 
against a group of thirteen Czecho- 
slovak patriots charged with high 
treason, espionage and _ sabotage 
against the government and the 
Czechoslovak state.17 This was the 
greatest and most significant political 
trial so far against the democratic 
opponents of the Communist system 
of government in Czechoslovakia. All 
the defendants were found guilty, 
and five, including one woman, were 
condemned to death, while the other 
eight received long terms of impris- 
onment.!§ The trial (the regularity 
of which was contested by Western 
observers) for the first time publicly 
revealed the function of the counsel 
for defense under the new Commu- 
nist legal system of Czechoslovakia. 

It may be true that all the de- 
fendants were assigned ex officio 
legal counsel. However, the role of 
these “defending attorneys” in no 
way compared with the functions 
exercised by legal advisers in the 
West or under the old Czechoslovak 
legal system. In their final speeches, 
the defending counsel, who, during 
the pleadings, only very feebly inter- 
vened in favor of their clients, did 
not even dare to defend them, tak- 
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ing their “confessions” for granted, 
and limiting themselves to half- 
hearted pleas for clemency. Thus, the 
counsel for Mrs. Milada Horakova, 
the principal defendant, stated in 
his final speech: 


I have been instructed to defend Dr. 
Milada Horakova, who is charged 
with the most serious crime under the 
Act for the Defense of the People’s 
Democratic Republic. My client has 
confessed and, therefore, it would be 
inappropriate to question the argu- 
ments of the prosecution. Yes, Dr. 
Horakova has attempted to destroy the 
people’s democratic system of govern- 
ment. Moreover, she had a very im- 
portant function in the conspiracy. 
Her guilt, no doubt, is very heavy, 
and therefore I, as her defending coun- 
sel, must, and also can, only emphasize 
certain alleviating circumstances in 
her favour. In the first place, I refer 
to her previous good conduct, the fact 
that she was misled, and finally to her 
complete confession, made spontane- 
ously and in the knowledge of her 
tragic error of being responsible for 
subversive activities against the state. 
For this reason I beg the court to de- 
liver a severe sentence, however not a 
merciless one.19 


Also the final speeches of the coun- 
sel for the other defendants were of 
a similar nature, some even provid- 
ing material for Communist propa- 
ganda. The counsel for the defend- 
ant Hosticka stated: 


We must consider the question of 
the motives which led the accused to 
subversive activities against the state. 
It is necessary to realize that, as a 
practising Catholic, the defendant was 
under the influence of High Church 
hierarchy, in particular of the Vatican. 
The case of Hosticka is a proof of the 
disastrous influence of the disruptive 
agitation of the Vatican which is 
partly responsible for his criminal acts. 
To this one must add a personal char- 
acteristic of the defendant—his dan- 
gerous megalomania.2° 


Such was the general tenor of the 
final speeches of the advocates called 
upon to defend men and women fac- 
ing the penalty of death. One can 
detect in their brief statements hard- 
ly a vestige of a conscientious endeav- 
or to disprove the contentions of the 
prosecution and to examine the 
factual evidence brought against the 
defendants. On the contrary, it is 
obvious that the defending counsel— 





either willingly or under compul- 
sion—delivered statements fitting the 
atmosphere of the court, carefully 
avoiding anything that might be re. 
garded as an expression of sympathy 
with the defendants and understand- 
ing for their tragic fate. 

Very similar was the attitude of 
the ex officio appointed attorney for 
defense in the case of William Oatis, 
tried in 1951 before the state court 
in Prague.*? During the proceedings 
he intervened only sporadically and 
on nonessential matters on behalf of 
his client, and his final speech was 
based on the assumption of Oatis’s 
guilt. The character of the extenuat- 
ing circumstances which he put for- 
ward is a clear indication of the ex- 
tent to which the defending counsel 
conformed to the new concepts of 
the role of an advocate in a people’s 
democratic court.22 One might add 
that the court violated the provisions 
of the new Czechoslovak Criminal 
Procedure Code by refusing the de- 
fendant the right to choose his own 
counsel.?3 

Even more conspicuous was the 
new role of legal counsel in the great 
trial against Communist deviation- 
ists, held in Prague at the end of 
November, 1952. Summing up the 
final speeches of the defense attor- 
neys for the individual fourteen de- 
fendants, the Rude Pravo, the lead- 
ing organ of the Communist Party 
of Czechoslovakia, stated: 

All the counsel in their final speeches 
confirmed that the guilt of the de- 
fendants was proved beyond any 
doubt, and that also the legal qualifi- 
cations were absolutely correct. The 
counsel further emphasized that they 
did not defend the exceptionally grave 
crimes of the defendants but that it 
was their duty—in keeping with the 
interests of justice and in order to 

(Continued on page 518) 





17. See The Trial against the Leaders of the 
Conspiracy Movement against the Republic (in 
Czech), issued by the Czechoslovak Ministry of 
Justice, Prague, 1950, page 5 ef seq. 

18. Ibid., page 271 ef seq. 

19. Ibid., page 255. 

20. Ibid., page 257. 

21. See Department of State Bulletin of August 
20, 1951, page 283 et seq. 

22. The Report of the Committee on International 
Law of The Association of the Bar of the City of 
New York of Sepember 27, 1951, page 4. 

23. Ibid., page 3. 
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A Quest for Information 


by Earl W. Kintner + General Counsel of the Federal Trade Commission 


The Status of Hearing Officers: 


® The President's Conference on Administrative Procedure is studying the whole 
status of hearing examiners in the various offices and departments of the Federal 
Government. Mr. Kintner describes the progress made to date and invites the 


comment of the Bar. 





" Following the November 23-24 
meeting of the President’s Confer- 
ence on Administrative Procedure, 
the Conference Committee on Hear- 
ing Officers has now begun an ex- 
tensive study of the status of federal 
hearing officers. 

Recommendations adopted at the 
second plenary meeting of the Con- 
ference have been discussed else- 
where in the JOURNAL.! At that meet- 
ing, as Chairman of the Committee 
on Hearing Officers, I and various 
members of the Committee, and 
certain other delegates opposed a 
proposal by the Conference Commit- 
tee on Office of Administrative Pro- 
cedure that the Director of a pro- 
posed Office of Administrative Pro- 
cedure forthwith initiate a co-opera- 
tive effort, in conjunction with the 
Civil Service Commission and other 
federal agencies, for improvement of 
the procedures and policies relating 
to the recruitment, promotion and 
tenure of hearing officers. Objection 
was also made to the conclusion in 
the report of the Committee on Ad- 
ministrative Procedure that: “The 
Committee is agreed that in any 
event there should not be a complete 





transfer of hearing examiner func- 
tions from the Civil Service Com- 
mission to an Office of Administra- 
tive Procedure or to anyone else.” 

It was our contention that the 
Committee en Hearing Officers 
should be entirely free to make a 
full, unbiased study of the whole 
problem of the status of federal 
hearing officers, unhampered by any 
preconceived conclusions. In my 
part of the discussion, I referred to 
the debates on the hearing-officer 
status question during sessions of the 
Administrative Law Section at Bos- 
ton last August and pointed out that 
some proponents of reform of the 
present system believed that hearing- 
officer functions should be taken 
completely eut of the jurisdiction of 
the Civil Service Commission, while 
others believed that hearing-officer 
status could be adequately handled 
through improvements within the 
existing framework of Section 11 of 
the Administrative Procedure Act. 

The Conference voted to make no 
recommendations with respect to 
hearing-officer status pending study 
and recommendations of the Com- 
mittee on Hearing Officers. 








My able colleagues on this Com- 
mittee are Richard S. Doyle and 
Wilbur R. Lester of the District of 
Columbia Bar; Joseph E. McElvain, 
Chairman, Appeals Council, Social 
Security Administration; Lawrence 
V. Meloy, Chief Law Officer, Civil 
Service Commission; Edwin L. Reyn- 
olds, Solicitor, Patent Office; Wil- 
liam L. Scharnikow, Examiner, Na- 
tional Labor Relations Board; and 
L. Paul Winings, General Counsel, 
Immigration and _ Naturalization 
Service. 

Consultants requested by the Com- 
mittee and designated by Conference 
Chairman E. Barrett Prettyman, 
who has given the Committee much 
sage advice in its labors, are Harold 
F. Baker, Donald C. Beelar, John 
W. Cragun, Robert W. Denham, 
Frazer F. Hilder, Robert F. Jones, 
and Gerard D. Reilly, all of the Dis- 
trict of Columbia Bar; Professor 
Ralph F. Fuchs, Bloomington, Indi- 
ana; John B. Gage of the Kansas 
City Bar; Dean Paul M. Herzog, 
Cambridge, Massachusetts; Theo- 
dore R. Iserman and William P. 
Palmer of the New York City Bar; 
and Curtis C. Williams, Jr., of the 
Cleveland Bar. 

In addition the Committee has 
the benefit of the full-time staff as- 





1. Patricia H. Collins, ‘‘The Conference on Ad- 
ministrative Procedure: Report on the Second 
Plenary Session’’, 40 A.B.A.J. 129 (February, 1954). 
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The Status of Hearing Officers 


sistance of Brockman Horne, a trial 
attorney of the Federal Trade Com- 
mission. This is in keeping with 
Conference procedures whereby the 
needs of each committee are pro- 
vided by the agency which employs 
the committee chairman. Chairman 
Edward F. Howrey of the Federal 
Trade Commission not only has 
arranged for the Commission to 
provide reporting facilities to the 
Committee on Hearing Officers in 
its current study, but also announced 
on December 30, 1953, that he had 
taken steps to put into effect at the 
Federal Trade Commission the rec- 
ommendations adopted by the Con- 
ference on November 23-24, 1953. He 
referred to the President’s calling of 
the Conference as “probably the 
most significant development in the 
field of administrative law since the 
passage by Congress of the Admin- 
istrative Procedure Act”. 

As is generally known, passage of 
the Administrative Procedure Act 
was thought to go far toward end- 
ing controversy over the role of hear- 
ing officers in administrative pro- 
ceedings. Section 11 of that Act des- 
ignated the hearing officers of many 
agencies as a separate and distinct 
class of federal employees to the end 
that they would be free of agency 
influence. The administration of 
that section was lodged with the Civil 
Service Commission. Without recit- 
ing the details of that administra- 
tion, it can be said that some of its 
results were disappointing to many 
people.? Certain of the Commission’s 
rules promulgated under Section 11 
were finally challenged in the courts 
without success, and it is the feeling 
of some that the independence of 
hearing officers sought by the A.P.A. 
was thereby considerably reduced.3 

And so the controversy continues. 
The Committee on Hearing Officers 
feels that the time has come when a 
thorough study of the problem of 
status should be made, based upon 
as many existing points of view as 
can be obtained. When the study is 
completed, the Committee will sub- 
mit to the Conference, for adoption, 
draft recommendations for change 
in the present administration of 
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Section 11, for new legislation, or 
for retaining the status quo. 

Facts and opinions will be col- 
lected by two methods: recorded 
hearings and written communica- 
tions. The Committee welcomes full 
and frank expressions of views by all 
interested persons and organizations. 
Wide publicity will be sought so that 
as large a segment as possible of 
those persons affected by the action 
of federal agencies conducting hear- 
ings will be apprised of the oppor- 
tunity to present their ideas and 
opinions. 

The subject will be approached 
from many angles. For instance, un- 
der the heading of Qualifications 
and Recruitment of hearing officers, 
the committee is interested in learn- 
ing all it can concerning the neces- 
sary qualifications of hearing officers: 
whether specialized qualifications 
are necessary for the work of some or 
all agencies, or whether a general 
knowledge of law coupled with judi- 
cial temperament is sufficient. The 
committee would also like to find 
out what are the best sources of per- 
sons who would likely make compe- 
tent hearing officers and how they 
should be recruited. 

Under the heading Selection and 
Appointment, several questions are 
presented. Should the present sys- 
tem of selection and appointment 
under Section 11 of the A.P.A. as 
administered by the Civil Service 
Commission be continued, or, if not, 
what changes in administration 
should be made? Should Section 11 
be amended and, if so, how should 
appointments be made: by the Pres- 
ident, by the agency, by an authority 
such as an Office of Administrative 
Procedure, or by still another meth- 
od? 

Should an applicant’s qualifica- 
tions be appraised prior to selection 
by a person or a group independent 
of the selecting authority? If so, what 
should be the composition of the 
appraising authority, what should 
be his or their qualifications, how 
should he or they be appointed, and 
what should be his or their status? 

With respect to Administration, 
the Committee will try to determine 


Earl W. Kintner became General Coun- 
sel of the Federal Trade Commission last 
July. He had been a senior trial attorney 
and legal adviser at the Commission 
since 1948. His career has included pri- 
vate practice at Princeton, Indiana, and 
U. S. Navy assignment as Deputy U. S. 
Commissioner, United Nations War 
Crimes Commission. He has edited two 
volumes on international law, and in 
1952 planned and edited a staff manual 
on the legal work of the Federal Trade 
Commission. 





whether a hearing officer should be 
an officer of the agency whose cases 
he hears, as at present, whether he 
should be an officer of a central 
office, such as an Office of Adminis- 
trative Procedure, but assigned to 
an agency on a permanent basis, or 
whether he should be an officer of 
such a central office and assigned to 
an agency on a temporary basis. An- 
other question relates to the location 
of a hearing officer’s quarters: should 
they be located in the agency’s quar- 
ters or in a separate central office? 

In case it is determined that the 
selection and appointment of hear- 
ing officers should be made by a cen- 





2. See Fuchs, Ralph F., ‘‘The Hearing Examiner 
Fiasco under the A.P.A."', 63 Harvard L. R. 737 
(1950), and Thomas, Morgan, ‘‘The Selection 
of Federal Hearing Examiners: Pressure Groups 
and The Administrative Process'’', 59 Yale lL. J. 
431 (1950) for the history of the administration of 
Section 11. 

3. Challenged rules concerned compensation 
promotion, tenure, and assignment of cases. See 
Ramspeck v. Federal Trial Examiners Conference, 


345 U. S. 128 (1953). 








tral office, such as an Office of Ad- 
ministrative Procedure, or that hear- 
ing officers should be employees of 
such a central office, then the Com- 
mittee will want to find out whether 
the central office should be an inde- 
pendent authority or placed within 
an executive department or agency. 
In addition, views on the character- 
istics of such an office will be solic- 
ited to determine how it should be 
headed, how its head or heads should 
be appointed, what are proper qual- 
ifications for appointment, and what 
should be the tenure of office. 
Under the heading of Tenure of 
hearing officers, the Committee will 
explore the relative merits of a term 
for life, a term of years, and merely 
serving at the pleasure of some per- 
son. Under Removal the Committee 
would like to know whether or not 
a hearing officer should be removed 
for cause and, if so, whether or not 
charges should contain _ specifie 
grounds; whether or not he should 


be removed under the ordinary Civil 
Service reduction-in-force rules; and, 
further, whether or not he should be 
accorded a hearing in any cas of re- 
moval. 

With respect to Compensation 
and Promotion, the Committee 
would like to know the level or lev- 
els of compensation required to at- 
tract competent people to serve as 
hearing officers. Should all hearing 
officers throughout the Federal Gov- 
ernment receive the same compensa- 
tion; if not, should compensation be 
the same throughout a given agency; 
if not, should it vary within an 
agency according to subject matter, 
level or work difficulty, or both— 
these are also questions the commit- 
tee will probe. If it is determined 
that more than one level of compen- 
sation is desirable within an agency, 
then the committee wants to find out 
how the process of promotion should 
operate; who should evaluate for 
promotion and who should promote. 


the Status of Hearing Officers 


It is readily apparent that the 
Committee on Hearing Officers has 
undertaken a difficult task worthy of 
the talents of a Solomon. The fact 
that many views on the problem may 
be colored with emotion does not 
make the Committee’s work any easi- 
er. 

The Committee will be glad to re- 
ceive from any interested member of 
the Bar his full, frank and thought- 
ful views with respect to any or all 
of the foregoing questions. Commu- 
nications should be addressed to: 
Committee on Hearing Officers, 
Room 576, Federal Trade Commis- 
sion Building, Washington 25, D. C. 
Those writing should fully identify 
themselves, stating their business or 
professional connections, and indi- 
cating with which federal agencies 
they have dealings. They may rest 
assured that their comments will 
receive careful consideration when 
the Committee prepares its report 
and recommendations. 


Treasury Department Circular 230 


Accountants Ask Federal License to Engage in What Would Be Unauthorized 


*" In connection with the pending 
revision of Treasury Department Cir- 
cular 230, the American Institute of 
Accountants has proposed that the 
Treasury Department should grant 
the accountants a federal license to 
engage in what would constitute the 
unauthorized practice of law in var- 
ious states of the Union. Thus it is 
proposed that an administrative fiat 
of the Commissioner of Internal Rev- 
enue should overrule state statutes 
and decisions for the purpose of per- 
mitting accountants to engage in acts 
which are now prohibited to them 
as the practice of law. 

For many years Treasury Depart- 
ment Circular 230 has had a proviso 
that an enrolled “agent”, or non- 
lawyer, shall not have the privilege, 
by virtue of being admitted to prac- 
tice before the Treasury Depart- 
ment, of drafting legal instruments 


Practice under State Law 


or advising as to the legal sufficiency 
thereof. It has also long contained 
the following provision: 


That nothing in the regulations in this 
part shall be construed as authorizing 
persons not members of the bar to 
practice law. 
The accountants have proposed that 
both these provisos be omitted. They 
object to them on the ground that 
they prohibit accountants from en- 
gaging in practice before the Treas- 
ury Department to the extent that 
the particular acts involved “happen 
to be held to constitute the practice 
of law in the particular state in which 
he does them”. The accountants fur- 
ther say “we believe further that the 
practice of law is defined by the 
courts of certain states so broadly as 
to include almost anything that an 
enrolled agent might do in the rep- 
resentation of his client before the 


Treasury Department”. By eliminat- 
ing the provisos described, the ac- 
countants expect to obtain a federal 
license to do what various state laws 
now forbid. 

The President of the American 
Bar Association has appointed a Spe- 
cial Committee to consult with the 
Commissioner of Internal Revenue 
in connection with the proposed re- 
vision of Treasury Department Cir- 
cular 230. The members of this 
Committee are as follows: John D. 
Randall, Chairman, Cedar Rapids, 
Iowa; Louis A. Boxleitner, Wash- 
ington, D. C.; Joseph K. Moyer, 
Washington, D. C.; William T. 
Plumb, Washington, D. C.; F. Trow- 
bridge vom Baur, Washington, D. C. 
The present Commissioner of Inter- 
nal Revenue, T. Coleman Andrews, 
is a former President of the American 
Institute of Accountants. 
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Ancient Sparta: 


The Home of Constitutional Government 


by George J. Chryssikos + of the New York Bar (New York City) 


" Following the lead of Montes- 
quieu, the French political and phil- 
osophical historian, modern writers 
on political systems keep on telling 
us that the mother of constitutional 
government is England. This opin- 
ion, which takes no account of the 
political system of ancient Sparta, 
is erroneous. The Lacedaemonian 
form of government, although dif- 
fering from that of England in de- 
tails, was unquestionably constitu- 
tional. What is constitutional gov- 
ernment? It is the division of power 
between the executive, the legisla- 
tive and the judicial branches of 
government. That division did exist 
in the Constitution of Lacedaemoni- 
ans. 

There was the executive, repre- 
sented by the two hereditary kings 
of the Agiad and Eurypontid fam- 
ilies, equal in authority, and there 
was the legislative represented by 
the Senate and the people’s Assem- 
bly. The ephors, in addition to the 
supervision of the conduct of the 
kings, who must be above reproach, 
exercised the functions of the judici- 
ary in the trial of all civil cases, and 
the council of elders in all criminal 
cases; Hence, one can clearly see 
that there was a perfect balance of 
power in the Spartan government. 
Although the kings were vested with 
the supreme authority of the state, 
it was in the military sphere that 
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their powers were most unrestricted. 

In normal times, the kings were 
more or less figureheads, much like 
the English kings of today. The real 
power was in the ephors, who were 
the highest magistrates of ancient 
Sparta. They had an official resi- 
dence Ephoreion in the Agora. In 
their dealings with the kings, they 
represented the supremacy of the 
people. Two of them accompanied 
the army in the field, not interfering, 
however, with the kings’ conduct 
of the campaign, but prepared, if 
need be, to bring them to trial on 
their return. Aristotle describes the 
kingship at Sparta as “a kind of un- 
limited and perpetual generalship”. 
Isocrates refers to the Spartans as 
“subject to an oligarchy at home, 
to a kingship on campaign”. 

The Spartan was a different form 
of constitutional government, but 
the important fact is that it was 
constitutional, no matter how much 
it differed from that of modern con- 
stitutional monarchies. If any branch 
of the government had any superior- 
ity over the others—that superiority 
was counterbalanced by the fact that 
the other two branches were almost 
always in perfect accord. From the 
foregoing it is evident that Sparta 
was really the cradle of the consti- 
tutional system of government. If 
the form of the Spartan constitution 


was somewhat primitive, this is un- 
derstandable in view of the peculiar 
character of the Spartans in the 
seventh century B. C. when Lycurgus 
made their laws. The Spartan state— 
the most powerful of the Pelopon- 
nesus—arose from the coalition of 
the separate communities of the 
Agiadai, the Eurypondiday and the 
Aigeiday. 

In Greek history, Lycurgus is the 
reputed founder of the Spartan con- 
stitution. His genealogy, his travels, 
his death, but above all, his legisla- 
tive and constitutional activity have 
been variously recorded by histori- 
ans. The laws of Sparta are ascribed 
to the legislation of Lycurgus. Writ- 
ten laws are said to have been ex- 
pressly forbidden by an ordinance 
of Lycurgus, hence, the “laws of 
Sparta” are simply a body of tradi- 
tional observances. 

Sparta had no code of written 
laws, and the whole constitution was 
based on a few Rhetrai. A Rhetra 
was an ordinance with a religious 
sanction. Another definition makes it 
a contract. But these two notions are 
not exclusive of one another: a rhetra 
is both an ordinance and a covenant. 
To the Greeks the constitution of 
Sparta seemed, almost in its entirety, 
to be the work of a master mind, of 
the nature half-human, half-divine of 


Lycurgus. 








y 
gor d 
mon 
caus! 
fecti 
conc 
Lace 
role 
cent 
depe 
of % 
thin 
proc 
2 
serv 
thei 
any 
The 
out 
serv 
peri 
the 
Spa 
ing 
curt 
cen 
pol: 
por 


“i 


Am 
grat 
Flo 
Adi 
of ; 
the 
sho 
me 
Atl 
tak 
pat 
tio! 
Pre 
wel 
dui 
me 
qu 
pre 
Pre 


no 
of 

op 
ing 
ex. 





[he ancient philosophers had 
good reason to praise the Lacedae- 
monian form of government, be- 
cause notwithstanding all its imper- 
fections, it secured stable political 
conditions and thus enabled the 
Lacedaemonians to play a leading 
role in ancient Greek history for 
centuries and to maintain their in- 
dependence longer than the people 
of any other Greek city. This, I 
think, is cogent and _ irrefragable 
proof of their political vitality. 

The Lacedaemonians were a con- 
servative people. For this reason 
their constitution does not present 
any development after Lycurgus. 
Though it remained static through- 
out the centuries, it nevertheless 
served its purpose during the long 
period of Spartan history. At about 
the time that Lycurgus was giving 
Sparta her laws, Athens was receiv- 
ing her laws from Solon. Thus Ly- 
curgus and Solon laid in the seventh 
century B. C. the foundations of the 
political life of the two most im- 
portant cities of the ancient Greek 


world. But while, as we said before, 
the laws of Lycurgus remained un- 
changed throughout the independent 
political life of Sparta, those of 
Solon were liberalized later, when 
the difference between the Spartan 
and the Athenian constitutions be- 
came even greater than it was orig- 
inally. 

In spite of the division of power 
among the three branches of gov- 
ernment, Sparta was a somewhat 
oligarchic state. The senators with 
their life tenure of office represented 
the nobility. Athens, on the other 
hand, was a democracy, where the 
supreme power lay with the people. 

Theoretically, the Athenian de- 
mocracy was superior to the Spartan 
political system. It was a more ad- 
vanced form of constitutional gov- 
ernment. While stability character- 
ized the Lacedaemonian state, insta- 
bility was the characteristic of the 
Athenian state; not that the Atheni- 
an constitution was threatened with 
subversion, but that it gave oppor- 
tunity to numerous demagogues to 


“A Tribute to the American Lawyer’ 


President William J. Jameson of the 
American Bar Association is shown con- 
gratulating Lee Howard of Miami Beach, 
Florida, President of the Lee Howard 
Advertising Company, on the production 
of a bank lobby exhibit, “A Tribute to 
the American Lawyer”. The exhibit was 
shown for the first time at the mid-year 
meeting of the House of Delegates at 
Atlanta, Georgia, where this picture was 
taken. The exhibit consists of three 
panels. The panel at left is a reproduc- 
tion of the portraits of the twenty-three 
Presidents of the United States who 
were lawyers. The center panel repro- 
duces interesting historical legal docu- 
ments. The panel at right contains 
quotations about the role of the legal 
profession in American life from former 
Presidents from Lincoln to Eisenhower. 
Under authority of the Board of Gover- 
nors, the Public Relations Committee 
of the American Bar Association co- 
opcrated with the Lee Howard Advertis- 
ing Company in the production of the 
exhibit. 


Ancient Sparta 


sway the people who were particu- 
larly susceptible to demagogical ar- 
guments and influences. Demagog- 
uery was an Athenian political prod- 
uct. The word demagogue was first 
coined in Athens. 

Lycurgus and Solon are among our 
most important sources for the early 
history of Sparta and Athens, re- 
spectively. It is only fair to say, how- 
ever, that all the democracies of the 
modern world, which copied the 
Athenian prototype, have had and 
still have their demagogues, which 
confirms the old saying: “Ouden 
kakon amikton kalou’—in the re- 
verse form, “Ouden kalon amikton 
kakou.” 

After all, the overliberal character 
of the Athenian democracy was a re- 
flection of the free mind of the Athe- 
nian people, of the Attic spirit, 
which was the main creator of Greek 
civilization, of Greek intellectual and 
artistic achievements; indeed, of all 
the invaluable and immortal inher- 
itance which the modern world owes 
ancient Greece. 
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a John Marshall Month 


In the midst of trouble and turmoil, when the world 
is in the grip of tense anxiety, it is well that we pause 
occasionally to review the events of the stirring times 
of our forefathers; for it is too easy to forget the coura- 
geous struggles and the inspiring achievements of those 
who fought the good fight that freed us from unwelcome 
controls and went on from there to lead us to greatness. 

One of these was John Marshall, the Great Chief 
Justice, born in Virginia on September 24, 1755. He was 
a soldier, diplomat, legislator, author, eabinet officer 
and jurist—the illustrious head of a great Court for 
thirty-four years. The memory of no man deserves more 
reverence from the Bar than his. 

The twenty-fourth of September, 1955, will mark the 
two hundredth anniversary of his birth. The occasion 
should be celebrated throughout the nation, and to this 
end House Joint Resolution 340 was introduced in the 
House last January. It was approved by our Board of 
Governors at Atlanta, and a note of the pendency of 
the Resolution published in the JourNAL. It appeared 
in the April issue. "Senate Joint Resolution 149, which 
is identical with the House resolution, was introduced 
April 21. 

This is the Preamble of that Resolution: 
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Whereas September 24, 1955, will mark the two hun. 
dredth anniversary of the birth of John Marshall, who has 
been rightly called “the Great Chief Justice”; and 


Wuereas the work of John Marshall in expounding 
constitutional principles has been one of the most important 
factors in developing and maintaining the liberties of the 
people of the United States; and 


WuerEAs a wider public knowledge and appreciation of 
the achievements of the great Chief Justice, John Marshall, 
is highly desirable in order to strengthen the moral, social, 
and political structure of our Nation, and as a means of 
helping to preserve and protect the lives, liberties, and 
property of all our people. ... 

The Resolution sets aside and designates September, 
1955, as “John Marshall Bicentennial Month”, requests 
the President “to issue a proclamation calling upon 
appropriate agencies and organizations throughout the 
United States to unite in observing such bicentennial 
month with suitable activities and ceremonies, and in- 
viting all the people of the United States to join 
therein”. 

Recognizing the vast amount of work that lies ahead 
if this celebration is to be worthy of the great man whose 
memory is to be honored, the Resolution establishes a 
commission of nineteen to supervise and direct the 
observance of John Marshall Bicentennial Month, to 
prepare appropriate plans and programs, to receive and 
co-ordinate any plans prepared by state and local agen- 
cies and by representative civic bodies, and to “submit 
to the Congress at the earliest practicable time a full 
report of its activities together with a detailed statement 
of the plans and programs to be used in such celebra- 
tion”. 

It is to be hoped that nothing will interfere with the 
development of the proposed plan promptly and in a 
manner suitable to the occasion. 


= The Task Force on Legal Services 


The position and influence of the American Bar Asso- 
ciation today are a far cry from what they were in 1878. 
Then we had an Executive Committee of three with the 
addition of the Secretary and Treasurer ex officio. At 
that time there were seven Standing Committees: on 
Jurisprudence and Law Reform; Judicial Administra- 
tion and Remedial Procedure; Legal Education and 
Admissions to the Bar; Commercial Law; Grievances; 
Publications; International Law. We had no Sections. 
Today there are seventeen Sections, twenty-eight Stand- 
ing Committees and twenty Special Committees. The 
Executive Committee has been replaced by the Board 
of Governors and the General Council by the House of 
Delegates. 

The Association’s representatives are heard with re- 
spect before congressional committees. Our advice is 
sought in matters of state. 

Proof of public confidence and of confidence bestowed 
by departments of the Federal Government was never 
more cogently indicated than in the appointment of the 
Task Force on Legal Services and Procedure appointed 





mi 


by the new Hoover Commission of which Colonel Storey 
is a member. Read the list of names of the able and 
distinguished lawyers constituting this Task Force, as 
given by Colonel Storey in his article in this issue and 
be proud that you are a member of this great Asso- 
ciation. 

Colonel Storey says: ‘““The members of the Bar are 
closer to the operations of the Federal Government than 
any other professional group. This is so because the 
lawyer, more often than not, is the intermediary through 
whom the citizen deals with his National Government.” 

The new Hoover Commission, under the law creating 
it, is to help carry out “the policy of Congress to promote 
economy, efficiency, and improved service in the trans- 
action of the public business in the departments, bu- 
reaus, agencies, boards, commissions, offices, independent 
establishments, and instrumentalities of the executive 
branch of the Government. .. .” 

It has broader jurisdiction than the first Hoover Com- 
mission, for it may make “substantive proposals” and 
is not restricted to matters of procedure. 

To illustrate the importance of the work of the Com- 
mission and its Task Forces, Colonel Storey cites some 
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startling figures. For example, in the executive branch 
there are approximately 2,349,000 civilian employees; 
in the legislative branch less than 22,000 and in the ju- 
dicial a little over 4,000; there are today about 8,000 
lawyers in the service of the Federal Government at 
home and abroad. 

The general goal before the Task Force on Legal 
Services and Procedure is “efficient legal services, oper- 
ated at the minimal cost in manpower, time and public 
funds, to protect the interests of the Government and 
to provide due process for the outside party within a 
framework of clearly stated statutory powers and fair 
rules of procedure and practice”. 

As Mr. Hoover said to this Task Force: “The whole 
field is open to you—and you are free to undertake 
investigations and make recommendations on any sub- 
ject in the legal field, as far as the executive branch of 
the Government is concerned.” 

It is hard to imagine a more exhilarating assignment 
or one better calculated to inspire devoted effort by those 
who, representing the Organized Bar of the Nation, so 
proudly and eagerly accept the challenge and undertake 
the important work that lies ahead. 


Make Your Hotel Reservations Now! 


1954 Annual Meeting 


Chicago, Illinois, August 16-20, 1954, Headquarters— 


® The Seventy-Seventh Annual Meeting of the Ameri- 
can Bar Association will be held in Chicago, August 16 
to 20, 1954. The Advance Program pamphlet will be 
mailed to all members of the Association about the mid- 
dle of July. 

Attention is called to the fact that many interesting 
and worth-while events of the meeting will be arranged 
by the local committee to take place on Sunday, August 
15, preceding the opening sessions of the Assembly and 
House of Delegates on August 16. 

Space is still available in the following hotels: Con- 
gress, Conrad Hilton, La Salle, Palmer House and 
Sheraton. Requests for reservations should be addressed 
to the Reservation Department, American Bar Associa- 
tion, 1140 North Dearborn Street, Chicago, 10, Illinois, 
and should be accompanied by payment of a $10.00 
registration fee for each lawyer for whom reservation is 
requested. Please indicate three choices of hotels, and 
give us your definite date of arrival, as well as probable 
departure date. 

Although a tentative program appeared in the March 
issue of the JouRNAL, it may be helpful to those re- 
questing reservations to know that the respective Sec- 
tions will meet in the following hotels— 


Conrad Hilton Hotel 


Administrative Law—Blackstone* 

Antitrust Law—Blackstone* 

Bar Activities—Conrad Hilton 

Corporation, Banking and Business Law—Palmer 
House 

Criminal Law—Blackstone* 

Insurance Law—Palmer House 

International and Comparative Law—Conrad Hilton 

Judicial Administration—Conrad Hilton 

Junior Bar Conference—La Salle 

Labor Relations Law—La Salle 

Legal Education and Admissions to the Bar—Conrad 
Hilton 

Mineral Law—Conrad Hilton 

Municipal Law—Blackstone* 

Patent, Trade-Mark and Copyright Law—Sheraton 

Public Utility Law—Blackstone* 

Real Property, Probate and Trust Law—Congress 

Taxation—Congress 

A more detailed announcement with respect to the 
making of hotel reservations appeared in the January, 
1954, issue of the JouRNAL at page 54. Reservations will 
be confirmed as promptly as possible. 


*Note—We regret that ALL space is now exhausted at the Blackstone. 


June, 1954 * Vol. 40 497 












The Office of Master in Chancery: 


Early English Development 


by James R. Bryant + Judge of the Superior Court of Cook County (Illinois) 


® The office of master in chancery is one of the oldest institutions in Anglo-American 


law, the origin of which is lost in the Dark Ages. The exact status of the masters in 


early times seems to be uncertain, some of the early authorities holding that they were 


no more than clerks while others insist that they were in fact judges. Judge Bryant's 


research throws light on the problem. 





® Although it is truly said that Eng- 
lish common law and in particular 
the English system of administration 
of justice came to America with the 
colonists who settled along the At- 
lantic seaboard, still it came with no 
rigid application of identical proce- 
dure or identical rules of law or prin- 
ciples. That was inherent because 
neither the common law nor the sys- 
tem of administering justice was a 
rigid, fixed structure, but rather a 
growing, living system of law and 
administration of justice which 
changed and adjusted itself to chang- 
ing social and economic environ- 
ment. Of course, it changed and 
adapted itself to the new environ- 
ment of primitive and colonial life. 
Just as every growing thing has not 
only a present of what it is but also 
has a past of what it was and how it 
became what it is, so to understand 
the common law and the system of 
adraiinistering justice which came to 
America, one must understand how 
that system grew. Thus it becomes 
important to study the historical 
background in England before the 
colonial days of masters in chancery 
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in order to appreciate their place in 
our judicial system. 


The Origin of Chancery in England 


The historical development of the 
office of master in chancery is not 
separable from the historical devel- 
opment of chancery. 

Some authorities say that chancery 
in England was brought in from 
France at the time of the Norman 
Conquest by William the Conquer- 
or. In A Treatise of the Maisters of 
the Chauncerie, an original manu- 
script by an unknown author in the 
Inner Temple library, the author 
recognized the fact that it was some- 
times so considered by scholars. He 
doubted, however, the accuracy of 
that estimate because he had found 
records of one Renibaldus, who was 
chancellor to Edward the Confessor 
who preceded William the Conquer- 
or. He explained the earlier inci- 
dence of the office by saying that 
he thought it was possible because 
Edward had been brought up in 
France and was familiar with chan- 
cellors there and had brought chan- 
cery with him to England. However 


great the French influence might 
have been upon the formation of 
chancery, there is respectable author- 
ity for the belief that chancery exist- 
ed in England long before the Nor- 
man invasion, or the effect of France 
was felt. No less a person than Lord 
Coke traces the name chancery back 
to the early Saxon kings, and Judge 
Story finds its lineage in the courts 
of the Roman Empire.* The fact is 
that wherever a system of justice de- 
pending upon royal prerogatives pre- 
vailed, there would inherently be 
the idea of a chancellor or chancery 
to ameliorate the rigors of the law. 
The English legal system was always 
such a system of royal justice.* 


The Office of the Chancellor 


In the early days the chancellor 
was always a clergyman. He was in 
effect a domestic chaplain, lodged in 
the king’s house.5 It has even been 
suggested that the early chancellors 





1. This Treatise was made available in a col- 
lection of tracts relative to the law of England 
first edited by Francis Hargrave, English barrister 
at law, and published at Dublin in 1787. The 
editor gives the probable date of the manuscript 
as between 1596 and 1603, but also suggests that 
the obsolete spelling might indicate an earlier 
date. This document is hereinafter referred to os 
the ‘‘Treatise’’ with the page number indicated in 
the Hargrave Collection of Law Tracts. 

2. Treatise, page 299. 

3. Henderson's Chancery Practice (1904 ed.) 
pages 14 and 19. 

4. Holdsworth, A History of English Law (1922 
ed.) page 396. 

5. A. T. Carter, Outlines of English Legal His- 
tory (1899 ed.) page 87. 
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were only a little more than serv- 
ants. “As compared with the Justi- 
ciar the Chancellor was, at first, a 
poor creature, a mere cleric, the 
chief domestic chaplain of the king 
who did the secretarial work presum- 
ably because he possessed the rare 
gifts of being able to read and write. 
He apparently resided in the palace, 
and we know that he had a daily 
allowance of five shillings, a simnel, 
two seasoned simnels, one sextary of 
clear wine, one sextary of household 
wine, one large wax candle and forty 
pieces of candle.”® Regardless of his 
humble position, he soon became the 
keeper of the king’s conscience and 
the keeper of the Great Seal. Thus 
he was never unimportant and re- 
gardless of the fluctuations of his 
power and prestige, he was always a 
close associate of the king and a 
member of his court. 

It has been said that wherever 
there was a chancellor there was of 
necessity a chancery because it was 
necessary that there be a trained 
body of clerks to carry on the work 
designated by the king to the chan- 
cellor. “It is only by the supposition 
of the existence of a trained and 
organized body of royal clerks cor- 
responding to the chancery of the 
continent that we can account for 
the highly technical way in which an 
old English royal charter is drawn 
up. From at least the time of Athel- 
stan these royal clerks possessed an 
elaborate system of formulae slightly 
more elastic, it may be, than that of 
the Frankish Chancery—but still a 
system that argues the presence of 
specially trained clerks.”? Thus the 
office of clerks of chancery goes back 
to the beginning of chancery with 
the old Saxon kings. The clerks of 
the chancery soon became known as 
Masters in chancery with the chief 
clerk being called the Master of the 
Rolls. “Touchinge ther number, it 
appeareth planenlie . .. that from 
all «ntinquitie it hath bene twelve.” 

Lord Coke commented upon the 
number as follows,”It seemeth to me 
tha: the law delighteth herselfe with 
the number 12; for there must not 
oncly be 12 jurors for the tryall of 


- 


matters of fact but 12 judges of an- 
cient time for tryall of matters of law 
in the Exchequer Chamber. Also for 
matters of state there were in an- 
cient time twelve Counsellors of 
State. He that wageth his law must 
have eleven other with him, which 
thinke he says true. And that number 
of twelve is much respected in holy 
writ, as 12 apostles, 12 stones, 12 
tribes, etc.’’® 


The Relationship of the Masters 
and the King's Household 


Originally masters were closely at- 
tached to the king’s household but 
later as chancery developed as the 
means of administering law, they 
were more closely connected with 
the chancellor and the court. This 
is evidenced by the method of their 
appointment. “Concerning the man- 
ner of ther [masters’] creation, I 
finde it to have bene at severall 
times in sundrie sorts; for in aun- 
tient times I finde it sometimes grant- 
ed from the kinge. . . . But in Ed. 
the 4th his time . . . it issayed.. . 
they are to be admitted by the court 
and sworne.”!° The masters’ close 
relationship to the king and the 
chancellor’s administration of jus- 
tice is shown by the manner in which 
they lived. “For it is to bee under- 
stood, that auntientlie the clarks and 
officers of the chancery kept togeath- 
er, either in the king’s howse, or in 
some spetiall hostell appointed for 
them, where they had lodginge and 
dyet allowed them. . . . Now that 
ther diet was not of the meanest, 
maie appeare many waies.... The 
quantitie of which wine was 12 
tonnes by the yere, for every month 
a tonne, which then was delivered 
in spetie. . . . Besides ther lodginge 
and ther diett, they had also robes 
of the kinge in spetie, not allowance 
in money for them; and that by the 
delivery of the lord chauncellor . . . 
ther robes, which were wont to be 
delivered them in specie, the one 
furred, the other lined with tafita.’”™ 

It is generally believed that the 
Chancellors and clerks continued in 
the king’s palace until about the 
fourth year of Edward III. Bur- 
rough’s History of the Chancery, re- 
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lating to the judicial powers of the 
court and the right of the Masters, 
which was published in London in 
1726, refers to their robes and the 
manner of their acquisition as a 
matter of distinction. “Thus it ap- 
pears, these clerks de primo gradu 
were twelve in number, they lived in 
the Chancellor’s house and had robes 
of the king’s allowance.’’!* The 
Treatise, a manuscript of much ear- 
lier date, also refers to the robes as 
a matter affecting the dignity and im- 
portance of masters when it indi- 
cates that in the early days it was 
not necessary to make a record of 
their appointment. “Although per- 
adventure in owld time it were not 
heald necessarie when the Maisters 
heald ther places in the hostel of the 
Chauncery and were sufficientlie 
knowen by those liveries which they 
wore of the king’s guift and of the 
Chauncellers delivery.”!* At a later 
date a courtroom scene was de- 
scribed, “On each side of the judges 
are two persons in yellow or mustard- 
coloured robes, Masters in Chan- 
cery who are tonsured.’’!4 


The Ancient Qualifications of Masters 


Masters were men of integrity and 
learning. They must be honest and 
circumspect.!5 They were required to 
know the common law of England, 
the civil law or jus gentium and the 
canon law.!® The author of the Trea- 
tise explains that requirement. “The 
Masters were required to know the 
common law, the civil law or jus 
gentium and the canon law, as it was 





6. Ibid. 119. 

7. H. Cohen, History of the English Bar (1929 ed.) 
page 30. 

8. Treatise, page 297. 

9. Henderson's Chancery Practice (1904 ed.) page 
35. 

10. Treatise, page 292. 

11. Treatise, page 315. 

12. Burroughs, The History of the Chancery, 
page 26. Upon the fly leaf of a copy of this rare 
book which is in the possession of the Chicago 
Law Institute the following appears: ‘‘In 1726, Mr. 
Burroughs published The History of the Chancery, 
and was rewarded for it by that excellent man 
Lord Chancellor King, with a mastership in Chan- 
cery.'' There are certain aspects of this book which 
might indicate that Mr. Burroughs was guilty of 
polishing the apple in the hope of getting this 
appointment. 

13. Treatise, page 294. 

14. H. Cohen, A History of the English Bor, 
(1929 ed.) page 366. 

15. Treatise, page 301. 

16. Treatise, page 313. 
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also necessarie in them to direct the 
course of most things debated in the 
court and open the reason of divers 
things to be judged there and to as- 
sist the lord chauncellor in all these 
kinds of causes."!7 “There was also 
two points of learninge requisite in 
them... the one, skill in the 
chauncerie course of writing; the 
other, good skill in Lattine.”!* They 
were also apparently responsible for 
the training of the minor clerks in 
chancery. “Soe as it seemeth, that 
the other clarkes of the chauncerie 
were under the Masters as schollers 
were under ther teachers.”!® “And 
it seemeth, that there is more skill 
and knowledge expected at ther 
hands, then at the hands of the mag- 
istrate himself.’’2° 
Such qualifications brought to the 
masters in chancery important du- 
ties, and an important place in the 
administration of justice and in the 
king’s court. It is related “that the 
king called unto him his chaunceller, 
treasurer, his justices and his clarkes 
of robes in chauncery, to know ther 
opinions concerninge a suspitious 
deede of releas. The reason of which 
name grewe from this, thet they wore 
robes or gownes of the King’s 
guift by the chaunceller’s delivery. 
. "21 They were not only called 
“clarkes of robes” and clerks of the 
first grade, but they were called 
councilors of the king in chancery 
and associates and even magistrates 
of chancery. One of their principal 
duties was to consider the proper 
writ for the people who sought amal- 
ioration of the laws from the king. 
As the selection and the preparation 
of the writ or complaint was a mat- 
ter in their discretion and was finally 
approved by others of their number, 
this gave them great power in the 
administration of this extraordinary 
justice.?2 
In addition to the obligations of 
preparing writs, passing upon them, 
sitting on the court and advising the 
chancellor, they also had other pub- 
lic functions to perform. “They were 
members of the king’s court, they at- 
tend the House of Lords; claim and 
have a right to assist at the corona- 
tion of our kings.”?% As they attend- 
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vising and helping the chancellors 
in the administration of justice, so 
their attention to the House of Lords 
was for the same purpose of advis- 
ing in regard to legislation. “Anoth- 
er part of ther service is in attend- 
inge in the higher howse of parlia- 
ment, whither they comme withowt 
writt as beinge a part of the same 
court. ...” They were there so 
they might properly frame the writs 
that were to be made upon the laws 
and so that they might inform the 
lords about laws which they shall 
make concerning foreign matters, 
whether they shall accord with “eq- 
uitie, jus gentium, and the lawes of 
other nations”.** Because of their 
skill in writing they were required 
to compose patents and grants and 
letters to be written by the king. 
Their ability in writing Latin al- 
lowed them to carry on the corres- 
pondence of the king with foreign 
princes.*5 They always assisted the 
chancellor at sealing time, and in 
his absence or sickness they had 
charge of the seal themselves. They 
were the officials before whom the 
people appeared to appoint attor- 
neys by powers of attorney which 
they recorded.?7 They were also the 
officers who passed upon the ques- 
tion of securities and drew bonds for 
the releasing of persons and ships 
taken for the king.?8 


The Great Debate—Were Ancient 
Masters Merely Clerks? 


Whether they were mere helpers 
of the chancellors or exercised judi- 
cial powers themselves was a matter 
of dispute, and in fact their duties 
probably varied from time to time. 
The writer of the Treatise discussed 
it as follows: “They are alsoe stiled 
judices in a certaine treatise . . . yet 
in this matter of cojudices I take it 
he was deceived; first, for that I 
cannot fine it in any record; and 
next, it stands not with sound reason, 
for if they were cojudices, then they 
cannot bee consilium, seeinge the 
one denotes an equalitie of power, 
the other an assistance onelie. Now 
the auntient kings of this realme 
seeme to have disposed of the court 
of chauncerie in such sort, as that 





ed the courts for the purpose ot ad- 
the chaunceler should bee the mag- 
istrate thereof, and the twelve clarks 
of the first forme should assist him 
as his counsell.”2® At a much later 
date, Burroughs discussed the same 
problem in this manner, “By the 
Special Appointment of Parliament 
these twelve Clerks, or Masters, were 
made Coadjutors with the Chancel- 
lor, and had equal authority with 
him in forming the Brevia Magis- 
tralia; for unless they all agreed, they 
were to go to Parliament. But this 
I say, was by special Appointment, 
for in all other cases by the Consti- 
tution of the Court, they are assist- 
ants to, or, as they were properly 
stiled, the Council of the Chancel- 
lor.”8° Their equivocal nature is 
well exemplified by this quotation 
from the same author, “They are 
counsellors or assistants to the Chan- 
cellor, that they have the honour to 
sit upon the Bench with him in open 
court,’’31 

Burroughs developed with tenac- 
ity, if not vehemence, his thesis that 
the masters were merely assistants 
and had no judicial power and that 
the same was true of the Master of 
the Rolls. After the appearance of 
the first edition of his The History of 
the Chancery, in 1726, there ap- 
peared the next year, 1727, A Dis- 
course of the Judicial Authority be- 
longing to the Office of Master of the 
Rolls in the High Court of Chancery, 
which disputed his viewpoint. Both 
books were originally published 
anonymously but later it developed 





17. Treatise, page 313. 

18. Treatise, page 302. 

19. Treatise, page 292. 

20. Treatise, page 292. 

21. Treatise, page 297. 

22. Treatise, page 301: ‘Some of the masters, 
named commaunders, should consider of the proper 
writt or commission fitt to trie and redresse every 
particular greife or wrong which is complayned 
of . . . and others, againe, tearmed examiners, 
then they are soe made, should examine them. . . 
before they be put unto the seale." 

23. Burroughs, The History of Chancery (1726) 
ed.) page 43. 

24. Treatise, pages 308 and 309. 

25. Treatise, pages 302 and 303. 

26. Treatise, page 307. 

27. Treatise, page 304. 

28. Treatise, pages 305 and 306. 

29. Treatise, page 294. 

30. Burroughs, The History of the Chancery, 
(1726 ed:) age 32. 

31. Burroughs, The History of the Chancery, 
(1726 ed.) page 43. 
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that this second book was the work of 
the distinguished jurist, Philip 
Yorke, Earl of Hardwicke. The 
learned Earl came to the defense of 
the authority of the Master of the 
Rolls and of the masters with equal 
fervor and persuasiveness. He cited 
authorities which brought him to the 
conclusion that the Masters of the 
Rolls exercised jurisdiction in equity 
before any special commissions were 
issued.3? He also developed the point 
that the Master of the Rolls exer- 
cised judicial authority in the inter- 
val between commissions** and even 
when there were commissions in 
force exercised judicial authority not 
warranted by the commissions.*4 

Burroughs, who by this time had 
probably been made a master by 
Lord Chancellor King*® but most 
certainly not the Master of the Rolls 
was not to be so easily downed and 
proceeded to expound his thesis in 
a new book.*® He states it succinctly: 
“I am the more confirm’d that there 
is no such thing to be met with, in 
any book or record whatsoever, be- 
cause the author of the said dis- 
course . . . hath not produced any 
one authority, wherein it is expresly 
said, that there are two Judges in the 
court of Chancery, and that the Mas- 
ter of the Rolls, by virtue of his office, 
is a Judge in the court: But the way 
that he hath taken to prove those 
propositions, is by induction, and 
enumeration of facts, and from 
thence drawing consequences, and 
inferences, to establish the truth of 
such propositions.”’37 

In meeting the argument of the 
Earl of Hardwicke, Burroughs makes 
a distinction between being a judge 
and having judicial authority which 
might well be applicable to the mod- 
ern masters. “But it will be objected, 
that the Chancellor or Keeper can- 
not be the sole Judge in equity, be- 
cause there are other persons in the 
court of Chancery, at least one, viz. 
the Master of the Rolls, who have 
and do exercise judicial authority on 
the equity side in Chancery. And 
the author hath given many instances 
of the exercise of judicial authority 
by the Master of the Rolls, on the 
equity side of the court of Chancery. 


In answer hereunto, I readily own 
that the Master of the Rolls, and also 
the other Masters in Chancery, have 
exercis’d, and at this day do exercise 
judicial authority in the court of 
Chancery: But it is one thing to ex- 
ercise judicial authority in a court, 
and another thing to be a Judge of 
that court, every officer of a court 
who assists and helps the Judge in 
the exercise of judgment, so far as 
such assistance goes, does a judicial 
act, but yet he is not thereby the 
Judge. He that is the Judge of a 
court, must be the supreme, and final 
determiner of matters within the 
same court, and must be able to 
judge of all matters within the juris- 
diction of the court, and must like- 
wise have power to execute and make 
effectual all his judgments and de- 
crees.""38 

In denying that the Master of the 
Rolls was a subordinate judge of 
chancery, Burroughs leaned heavily 
on the argument that the judicial 
powers exercised by the Master of 
the Rolls were no different from the 
powers exercised by the other mas- 
ters. This seems contrary to his first 
position that all masters were mere 
clerks. Thus he was compelled to set 
forth the powers of all the masters as 
follows: “. . . the propositions laid 
down by the author, concerning the 
Master of the Rolls, are for the most 
part, mutatis mutandis, applicable to 
the Masters of Chancery.—That the 
offices of Masters of Chancery are 
ancient offices, and in the nature of 
them proper to have judicial power. 
—That the Masters in Chancery have, 
and always had jurisdiction on the 


The Office of Master in Chancery 
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of the University of Chicago Law School 
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in Chicago, he became master in chan- 
cery of the Superior Court of Cook 
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the court in 1953. 





common law side, by virtue of their 
offices.—That the Masters in Chan- 
cery have always exercised judicial 
authority, on the Equity side of the 
Court of Chancery, and have done 
judicial acts, not warranted by the 
King’s Commission; and that the 
Chancellors have, from time to time, 
carried judicial acts of the Masters 
of Chancery, done by virtue of their 
offices into execution, by the Great 
Seal, and have grounded judicial acts 
of their own, upon such acts of the 
Masters in Chancery.—May not all 

(Continued on page 533) 





32. Philip Yorke, Earl of Hardwicke, A Dis- 
course of the Judicial Authority Belonging to the 
Office of Master of the Rolls in the High Court 
of Chancery, Ist ed. 1727, page 66. 

33. Philip Yorke, Earl of Hardwicke, ibid. page 
67. 

34. Philip Yorke, Earl of Hardwicke, ibid. page 
86. 

35. Burroughs, The History of the Chancery, 
(1726 ed.) 

36. Burroughs, The Legal Judicature in Chan- 
cery, (London, 1727) page 3. 

37. Burroughs, The Legal Judicature in Chan- 
cery, (London, 1727) page 5. 

38. Burroughs, The Legal Judicature in Chan- 
cery (London, 1727) pages 56 and 57: ‘‘But if there 
be in a court any persons whatsoever, whose ju- 
dicial acts in that court are not final, but subject 
to the controul of a superior in that court, whose 
judicial authority is confin'd to some particular 


cases, and not extended to all, and who have not 

power to put their own judicial acts in execution, 
such persons cannot be called Judges of the court, 
but are only officers of that court, acting by 
authority from the Judge; and if their judicial acts 
be not approved by the Judge, they become of 
no effect; but if approved and confirm'd, then they 
become the acts of the Judge, and are then as 
acts of the court, put in Execution by the authority 
of the Court. There is not any one Judge whatso- 
ever, at least where the jurisdiction is any way 
extensive, who can possibly do all the judicial 
acts of his court; but must from necessity of human 
nature, in many judicial instances, act by officers 
under him, which officers were never esteemed 
thereby to become Judges, but remain, officers 
still, the Judge acting by them in these instances; 
so that their acts being approved and confirmed by 
the Judge, become the acts of the Judge and of 
the court.’ 
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The Fifth Amendment: 


An Old and Good Friend 


by Erwin N. Griswold - Dean of the Harvard Law School 


® Perhaps not since the early thirties has a constitutional amendment been as much 
a topic of conversation among all our citizens. The Fifth Amendment, or at least 
that clause which sets forth the privilege against self-incrimination, is now the center 


of a bitter controversy. Speaking before the Massachusetts Bar Association last 
winter, Dean Griswold set forth hypothetical cases to illustrate his position that a 


man may be quite innocent of any disloyalty and yet feel obliged to invoke the 


protection of the privilege. 





" Old friends are good friends. Yet 
even with the best of friends prob- 
lems sometimes arise. I have the 
feeling that that is in a sense the 
situation we find ourselves in with 
respect to the Fifth Amendment. It 
has been with us a long time. It is 
rather comforting to have around. 
Yet in the past few years it has come 
to our consciousness as it rarely has 
before, and it has been troublesome 
to many members of the public. It 
has seemed to me worth while, there- 
fore, to undertake a review of the 
Fifth Amendment with the thought 
that ordinarily the better we under- 
stand something in human experi- 
ence, the less fearsome it becomes. 

Before going further it may be 
well to introduce our old friend it- 
self. The Fifth Amendment contains 
a number of provisions which are 
commonplace. Along with these is 
the phrase which reads: “No person 
. . . Shall be compelled in any crim- 
inal case to be a witness against him- 
self.” The Massachusetts Constitu- 
tion has a corresponding provision, 
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which antedates that in the Federal 
Constitution. Article XII of the Mas- 
sachusetts Bill of Rights, adopted in 
1780, provides that “No subject shall 
... be compelled to accuse, or furnish 
evidence against himself.” We are 
not dealing with either an alien or a 
novel doctrine. 

Historians can trace the origin of 
this privilege back to the twelfth 
century. By the sixteenth century 
the idea had been reduced to a Latin 
maxim which was rather frequently 
voiced, but which does not seem by 
any means to have reflected the prac- 
tice of that period. This maxim is: 
Nemo tenetur prodere se ipsum—or, 
in English, No one should be re- 
quired to accuse himself. But the 
maxim was then little more than an 
idea. Over the next fifty years, it was 
apparently standard practice not 
only to make suspected persons give 
evidence against themselves, but also 
to use torture to make sure that the 
accused would speak. As we think 
of the development of the privilege 
as it has continued to this day, we 


should not overlook the fact of its 
close connection with the struggle 
to eliminate torture as a govern- 
mental practice. 

It seems quite clear that we owe 
the privilege of today primarily to 
Freeborn John Lilburn. He was a 
cantankerous person, the sort to 
whom we owe much for many of our 
basic rights. One of his contempo- 
raries said that “if all the world 
was emptied of all but John Lil- 
burn, Lilburn would quarrel with 
John and John with Lilburn”. Like 
most contentious people, he was 
stubborn. In 1637, he was haled be- 
fore the Star Chamber on a charge 
of having imported certain heretical 
and seditious books. He refused to 
take the oath to answer truly, and 
the Council of the Star Chamber 
condemned him to be whipped and 
pilloried for his “boldness in re- 
fusing to take a legal oath”, without 
which many offenses might go “un- 
discovered and unpunished”. And 
in 1638, the sentence was carried out. 

But Lilburn persisted. He filed a 
petition with Parliament, and in 
1641 the House of Commons voted 
that the sentence was “illegal and 
against the liberty of the subject”. 
Later, the House of Lords concurred 





Substantial portions of this address appeare: 
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with this view, and ordered an in- 
demnity paid to him in the amount 
of £3,000, which was a very large 
sum in those days. 

This event seems to have been 
enough to establish the privilege 
against self-incrimination as a part 
of the common law. By the latter 
half of the seventeenth century, we 
find many occasions when the privi- 
lege was recognized by the English 
courts, and it has been recognized 
ever since. Indeed, it is still a matter 
of common law in England. But 
it is very deeply imbedded in the 
common law. 

Thus, the privilege came to this 
continent as a part of the legal her- 
itage of our early settlers. Some 
trace of the privilege is found in 
Massachusetts as early as 1637, in 
the trial of Anne Hutchinson and 
John Wheelwright. It was also rec- 
ognized in the other colonies, al- 
though the evidences are rather 
scarce. 

Let me read to you a record which 
has come down to us from Pennsyl- 
vania in 1689. In that year, William 
Bradford was summoned before the 
Governor and Council of the Prov- 
ince of Pennsylvania. 

At the instance of one of the cit- 
izens of Pennsylvania, Bradford had 
printed the Charter of the Province 
so that people could see their rights. 
He had not put his name on the 
pamphlet, apparently anticipating 
some trouble. Here is the examina- 
tion, chiefly by the Governor. You 
may want to consider whether you 
have ever heard anything like it be- 
fore. 


Governour.—I desire to know from 
you, whether you did print the Char- 
ter or not, and who set you to work? 


BrapForp.—Governour, it is an im- 
practicable thing for any man to ac- 
use himself; thou knows it very well. 


Governour.—Well, I shall not much 
press you to it, but if you were so in- 
senuous as to confess, it should go the 
better with you. 


BRADForD.—Governour, I desire to 
\now my accusers; I think it very hard 
0 be put upon accusing myself. 


Governovur.—Can you deny that you 
printed it? I do know you did print it, 


and by whose directions, and will 
prove it, and make you smart for it, 
too, since you are so stubborn. ) 

' 


Braprorp.—Let me know my ac- 
cusers, and I shall know the better 
how to make my defence. 

Little is heard about self-incrim- 
ination during the eighteenth cen- 
tury. The privilege was included in 
the Virginia Bill of Rights of 1776 
drafted by George Mason, and, ap- 
parently largely because of its 
presence there, it made its way, in 
various forms, into the constitutions 
of six or seven of the original states. 
From these it made its way into the 
Fifth Amendment in 1791, and it 
has been there unchanged ever since. 
It is truly an old friend, with an 
ancient and I believe useful history. 

A good many efforts have been 
made to rationalize the privilege, 
to explain why it is a desirable or 
essential part of our basic law. I am 
going to offer my own attempt to 
express the reason for the Fifth 
Amendment, and why I think it is a 
sound provision of our basic laws, 
both federal and state. 

I would like to venture the sugges- 
tion that the privilege against self- 
incrimination is one of the great 
landmarks in man’s struggle to make 
himself civilized. As I have already 
pointed out, the establishment of the 
privilege is closely linked historical- 
ly with the abolition of torture. Now 
we look upon torture with abhor- 
rence. But torture was once used by 
honest and conscientious public serv- 
ants as a means of obtaining infor- 
mation about crimes which could 
not otherwise be disclosed. We want 
none of that today, I am sure. For a 
very similar reason, we do not make 
even the most hardened criminal sign 
his own death warrant, or dig his 
own grave, or pull the lever that 
springs the trap on which he stands. 
We have through the course of his- 
tory developed a considerable feel- 
ing of the dignity and intrinsic im- 
portance of the individual man. 
Even the evil man is a human being. 

If a man has done wrong, he 
should be punished. But the evi- 
dence against him should be pro- 
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duced, and evaluated by a proper 
court in a fair trial. Neither torture 
nor an oath nor the threat of punish- 
ment such as imprisonment for con- 
tempt should be used to compel him 
to provide the evidence to accuse or 
to convict himself. If his crime is a 
serious one careful and often labo- 
rious police work may be required to 
prove it by other evidence. Some- 
times no other evidence can be 
found. But for about three centu- 
ries in the Anglo-American legal 
system, we have accepted the stand- 
ard that even then we do not compel 
the accused to provide that evi- 
dence. I believe that is a good stand- 
ard, and that it is an expression of 
one of the fundamental decencies in 
the relation we have developed be- 
between government and man. 

As said by that old Tartar, Mr. 
Justice Stephen J. Field, who was 
reared in western Massachusetts, 
“The essential and inherent cruelty 
of compelling a man to expose his 
own guilt is obvious to every one, and 
needs no illustration.” And in words 
which he approved, it is the “result 
of the long struggle between the 
opposing forces of the spirit of in- 
dividual liberty on the one hand and 
the collective power of the State on 
the other’. Brown v. Walker, 161 
U.S. 591, 637 (1896). 

But the privilege is broader than 
that. It is applicable to any sort of 
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crime, even the most sordid. Don’t 
we go too far in giving this protec- 
tion to criminals? Isn’t the claim of 
the privilege the clearest sort of 
proof that the person who claims it 
is guilty of a crime? This has been 
asserted by high authority, but I do 
not believe it is true. 

Apart from its expression of our 
view of civilized governmental con- 
duct, another purpose of the Fifth 
Amendment is to protect the inno- 
cent. But how can a man claim the 
privilege if he is innocent? How can 
a man fear he will incriminate him- 
self if he knows he has committed no 
crime? Judge Magruder of our own 
First Circuit Court of Appeals has 
recently given some illustrations of 
this in his illuminating opinion in 
the Maffie case, decided last January. 

There is, for example, the case of 
the man who has killed another in 
self-defense, or by accident, without 
design or fault. He has committed 
no crime, yet his answer to the ques- 
tion whether he killed the man may 
well incriminate him. At the very 
least it will in effect shift the bur- 
den of proof to him so that he will 
have to prove his own innocence. In- 
deed, the privilege against self-in- 
crimination may well be thought of 
as a companion of our established 
rule that a man is innocent until 
he has been proved guilty. 

In this connection let me quote 
from a Supreme Court decision writ- 
ten long before our present troubles. 
In Burdick v. United States, 236 U.S. 
79 (1915), Mr. Justice McKenna 
wrote, “If it be objected that [Bur- 
dick’s] refusal to answer was an im- 
plication of crime, we answer, not 
necessarily in fact, not at all in 
theory of law.” 

Now let us turn to an area which 
is closer to that which has recently 
been of concern. I am going to ask 
you to assume two sets of facts. You 
may think that both of the sets of 
facts are unlikely, and that they do 
not correspond with any case you 
have ever heard of. All I ask is that 
you assume the facts. I am simply 
putting a hypothetical case; and the 
facts are not the facts of any specific 
case. 
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Here is Case 1. A man is a college 
teacher. He is an idealist and per- 
haps slow to recognize realities as 
idealists sometimes are. He has a 


great urge for what he regards as 
social reform. He is native born, 
went to American schools, and loves 
his country despite what he regards 
as its imperfections. You may not 
agree with his ideas but you would 
respect his honesty and _ sincerity. 
He believes himself thoroughly at- 
tached to the country and the Con- 
stitution, and he abhors anything in- 
volving force and violence. He is a 
good teacher and works hard on his 
subjects. In the relatively calm pe- 
riod of the past middle 1930's, on 
the solicitation of a friend, he went 
to a communist meeting and soon 
joined the Communist Party. At 
that time the Communist Party was 
perfectly legal, and regularly ap- 
peared on our ballot. He thought 
he was simply joining a_ political 
party. One of the reasons that led 
him to join was that he regarded 
fascism as highly immoral and a 
great danger to the world, and he 
felt that the communists were fight- 
ing fascism in Spain at this time. 
His interest was not merely in pro- 
tecting Spain, but because he 
thought that in fighting fascism and 
Hitlerism there was an important 
means of guarding against such a 
danger here. 

You may feel that such a man must 
have been very naive or lacking in 
intelligence. To that I would make 
two replies: First, to say that in- 
volves the use of a large amount of 
hindsight. A man’s actions at any 
time should be evaluated on the 
basis of the facts then available to 
him, and the state of his own mind 
on the basis of what he actually 
knew, and not by facts we learn 
later that were not known to him. 
And my second reply would be that 
the man may have been naive or 
obtuse. I would say that he was at 
least misguided and unwise. But I 
would point out that being obtuse 
or naive is a very different thing 
from being a traitor or a spy. 

Let me add a few more facts, as- 
sumed by me as before. Our teacher 


was in a communist cell, with other 
teachers. The communists wanted to 
use this group to infiltrate American 
education. However, the communist 
command was canny. They knew 
that many or all of the members of 
this cell of teachers were politically 
innocent, and that they would recoil 
quickly from any proposals for sabo- 
tage or the use of force and violence. 
So they treated this group with 
great care. The group was never sub- 
jected to the rigors of communist 
discipline. It was primarily a study 
group, and its discussions were kept 
on a high intellectual plane. The 
more sordid features of the Marx- 
ist doctrine were kept thoroughly in 
the background. Our teacher never 
engaged in espionage or sabotage 
or anything like that, and never 
saw or heard of any such activities by 
any member of his group. He would 
have been horrified by any such 
actions. 

Nevertheless, there were things 
from time to time which he did not 
like. He rationalized them in var- 
ious ways—nothing can be perfect; 
the thing to do is to stay inside and 
work against excesses; and so on. 
Besides he was a stubborn fellow. 
Once having started out on some- 
thing he thought was good, he did 
not lightly give it up. But he became 
troubled; and after the war he 
slowly drifted away from the group. 
He never formally resigned. He just 
turned away. By the time of the 
Korean invasion in 1950, he was 
thoroughly disgusted and saw that 
he had been used as a dupe. But he 
was also convinced in his own heart 
of the rectitude of his actions, if not 
of their wisdom; and he did not 
doubt that many of the people who 
had been associated with him in the 
venture were just as innocent of 
wrongdoing as he was sure he was. 

Remember I am doing the as- 
suming. You may feel that these 
facts do not fit an actual case. But I 
am not trying to state an actual case. 
I am just assuming a hypothetical 
case, which is one of the ancient 
rights of any law teacher. 

Now let me turn to Case 2. This 
man is also a college teacher. He 
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never joined the Communist Party. 
He never thought of joining the 
Communist Party. He knew a good 
deal about the realities of commu- 
nism, and he was thoroughly opposed 
to it. He was, however, a man who 
was interested in causes. His father 
had been a minister, who had dedi- 
cated his life to helping people. He 
himself had a great urge to partici- 
pate in activities which he felt would 
help to alleviate suffering or con- 
tribute to social progress. In fact 
he was a sucker for almost any kind 
of an appeal. He contributed modest 
amounts to China Relief. He had al- 
ways had a warm teeling for the 
Chinese. Sometimes he found him- 
self on some of the letterheads of 
some of these organizations as a 
sponsor. He was not sure that he re- 
membered giving permission to use 
his name this way; but the cause, as 
indicated by the attractive name of 
the organization, was one that ap- 
pealed to him, and he did not bother 
himself much about it. After a while 
he heard some rumblings that there 
might be some communist influence 
in these organizations, but he was 
slow to believe that that could be 
true. In some of the organizations, 
he had been on committees with 
thoroughly respectable fellow citi- 
zens. He did not want to pull out, 
because he felt that this would let his 
friends down. Eventually he heard 
that some of these organizations had 
been ruled to be subversive by the 
Attorney General. But he, too, was a 
stubborn fellow. He believed in the 
stated objectives of these organiza- 
tions. He was also a freeborn Ameri- 
can, proud of his country’s great 
traditions, and he allowed his name 
to be used by some of these organiza- 
tions, as has been said in a recent 
article, “as a gesture of Opposition to 
the procedure of proscribing organi- 
zations without giving them the right 
to be heard”. 

Well, that is the end of my assum- 
ing. Let us see what happens to these 
two individuals. Remember that 
each of these individuals feels that 
he is innocent of any wrongdoing. 
Each one is pure in heart, and per- 
haps a little too certain of his own 


rectitude. Each one may now regret 
some of the things he did, but he 
does not think that they were wrong. 
Each one is certain that he is moral- 
ly innocent of any crime. 

We can consider Case | first. He 
is the man who was a member of the 
Communist Party. He is summoned 
to appear before a congressional 
committee, and is asked whether he 
is a communist. He answers truth- 
fully: ‘““No.” Then he is asked wheth- 
er he ever was a communist. He is 
now subjected to a substantial risk, 
even though he honestly believes 
that he has committed no crime. 
He knows that a number of commu- 
nists have been convicted under the 
Smith Act of 1940, and more have 
been indicted. Our teacher perhaps 
magnifies his own predicament. He 
sees the jail doors opening up if he 
himself gives the evidence that he 
was once a communist. Interestingly 
enough, Section 4 (f) of the Internal 
Security Act of 1950 (commonly 
known as the McCarran Act) pro- 
vides specifically that “Neither the 
holding of office nor membership in 
any communist organization by any 
person shall constitute per se a vio- 
lation of . . . this section or of any 
other criminal statute.” But this was 
enacted after his period of Party 
membership. It has been declared 
to be a crime to be a communist in 
Massachusetts since 1951, but there 
may be some possible room to ques- 
tion the effectiveness of this statute 
in view of the provision of the fed- 
eral act That the federal statutes 
may displace state action is indicated 
by a recent decision of the Supreme 
Court of Pennsylvania. 

After much internal torment, the 
witness finally decides to claim the 
privilege of the Fifth Amendment 
with respect to the question of his 
past membership in the Communist 
Party. Putting aside the question of 
his wisdom in doing this, can there 
be any doubt that the claim is legal- 
ly proper? Past membership in the 
Communist Party is not a crime in 
itself; but admitting such member- 
ship may well be a link in a chain 
of proof of a criminal charge against 
him. Persons have been prosecuted 
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under the Smith Act for member- 
ship in the Communist Party plus 
something else. If he supplies the 
proof of his own membership in the 
Party, he does not know what other 
evidence may then be _ brought 
against him to show that he has 
committed a crime. Thus, an an- 
swer to the question will definitely 
incriminate him, that is, provide 
evidence which could be used in a 
prosecution against him. Yet, re- 
member that he thoroughly believes 
that he is not guilty of any crime; 
and on the facts I have given he ts 
not guilty of a crime. 

There are other factors that in- 
fluence his conclusion. His own ex- 
perience is an ordeal. He does not 
want his friends to be subjected to 
it. He believes in their innocence of 
any crime. If he thought that they 
had committed crimes, he would 
promptly tell the proper officers of 
the Government. By claiming the 
privilege against self-incrimination, 
he can refrain from naming any of 
his associates. He feels a strong sense 
of loyalty to them. He feels a strong 
sense of loyalty to his country, too; 
but since he is convinced that nei- 
ther he nor his associates have in 
fact done anything wrong, his desire 
to protect them from having to ex- 
perience his own predicament seems 
to him to have prevailing weight 
in the actual circumstances. 

He claims the privilege. There 
can be no doubt, I believe, that his 
claim of privilege is legally justified. 
Yet, on the facts I have assumed he 
is not guilty of any crime. Of course 
his claim of privilege as to his mem- 
bership in the Communist Party 
means that he must also claim the 
privilege as to all other questions 
which relate in any way to what he 
did, or to his associates in the activ- 
ity. For if he answers any of those 
questions, it will clearly connote his 
own communist activity. 

There is ane small point which 
might be brought in here. It is some- 
times said that the privilege may 
only be rightly claimed if the answer 
to the incriminating question would 
be “yes”. I do not believe that is 

(Continued on page 533) 
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The Income Tax: 


Fiscal Frankenstein Monster 


by Raymond F. Rice + of the Kansas Bar (Lawrence) 


® This is a summary of the history of the adoption of the Sixteenth Amendment and 
of the current efforts to place some limits upon the limitless taxing powers of the 
Congress. A number of states have passed resolutions calling for a new constitutional 


convention to write a new tax amendment. Mr. Rice is in favor of the proposal fathered 
by Senator Dirksen and Representative Reed, which has received the endorsement of 


the Heuse of Delegates of the Association. 





Forty years ago state legislatures 
contended for the distinction of cast- 
ing the final vote required for the rati- 
fication of the Sixteenth Amendment. 
The tax infant thus fathered has 
grown so amazingly in stature that to- 
day the states find the shackling of the 
giant they themselves created a Hercu- 
lean task. 

*" A midwinter Monday in 1913 
marked the finish of a unique legis- 
lative race. Three days previously 
the proposed Sixteenth Amendment 
to the Constitution of the United 
States had been ratified by West Vir- 
ginia and with but a single addition- 
al vote required for the removal of 
the bar to an unapportioned feder- 
al income tax, the few states which 
had yet to pass upon the proposal 
were spurred to action. In the race 
to become the thirty-sixth ratifying 
state, Delaware and New Jersey 
were the favorites, with President- 
elect Wilson particularly coveting 
the distinction for his own state. 
His hopes were shattered, however, 
when, shortly past noon on Monday, 
February 3, the amendment was ap- 





506 American Bar Association Journal 


proved by unanimous vote of the 
Delaware legislature. 

On the same day New Mexico 
and Wyoming likewise ratified the 
amendment. The Department of 
State has no answer to the mooted 
question as to which of the three 
states was first to act, but the archives 
in the state capitols point to Wyo- 
ming as the winner of the ratifica- 
tion race in a photo-finish.1 The fol- 
lowing day brought approval by 
New Jersey and during the three 
weeks preceding and the ten days 
following the issuance by Secretary 
of State Knox on February 25 of the 
formal certificate of ratification, 
Vermont, Massachusetts and New 
Hampshire added their superfluous 
affirmative votes. By only three states 
—Connecticut, Rhode Island and 
Utah—was the proposal rejected, 
with but one branch of the Florida 
Legislature approving the amend- 
ment, and with Pennsylvania and 
Virginia taking no action. 

Decisive as was the final result, it 
had been preceded by four contro- 





versial years during which the ques- 
tion was warmly debated both with- 
in and without the legislative halls 
wherein the amendment was under 
consideration.” On the one hand the 
proposed levy was branded as an as- 
sault upon thrift and a tax on suc- 
cess. Gladstone’s observation that 
“the income tax makes a nation of 
liars” was freely quoted and it was 
further urged that the levy was not 
only wrong in theory but unwork- 
able in practice, as countries which, 
like Germany, were most successful 
in collecting a tax upon incomes had 
found it necessary to employ a vexa- 
tious system of espionage and inqui- 
sition which we would never coun- 
tenance. With equal vigor the pro- 
ponents of the amendment asserted 
that a levy on income would not 
only equalize tax burdens by requir- 
ing every citizen to contribute ac- 
cording to his ability but would 
bring home to the individual tax- 
payer his responsibility for his gov- 
ernment. Objections to the grant- 





1. At 10:52 A.M. action on the Wyoming reso 
lution was complete, even to the superfluous sig- 
nature of the governor. In Delaware final action 
was not had until early afternoon. However, the 
two-hour difference between Eastern and Moun 
tain Time narrowed the margin almost to the 
vanishing point. Ratification in New Mexico ap 
pears to have been completed at a later hour 

2. President Taft, in a special message to Co 
gress on June 16, 1909, recommended that there 
be proposed ‘‘an amendment to the Constitutio 
conferring the power to levy an income tax.” 
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ing to Congress of unlimited income 
taxing authority were brushed aside 
with the assurance that only a mod- 
est levy was contemplated and that 
any rate ceiling was wholly unneces- 
sary. 

No new taxing power is des- 
tined long to remain unexercised 
and immediately following the cer- 
tification of the Sixteenth Amend- 
ment legislation for its activation 
was introduced in Congress. There 
the opponents of the levy made their 
last stand. In the Senate, Elihu Root 
assailed the income tax bill as a sec- 
tional measure, directed by the agri- 
cultural areas of the West and South 
against the industrial East and de- 
signed to cast a disproportionate 
burden of taxation upon a few states, 
New York in particular. However, 
all opposition was unavailing and on 
October 3 the Income Tax Law of 
1913 became effective. 


The First Income Tax 

Was Anemic 

Fears as to the impact of unrestrict- 
ed income taxing power were tem- 
porarily set at rest by the 1913 law. 
This was an anemic enactment, 
casting no shadow of future bloated 
bills. With a base rate of only 1 per 
cent on both individual incomes and 
corporate profits, it touched the aver- 
age citizen but lightly, if at all. To- 
day Joe Taxpayer, Jr., listens in- 
credulously as his father tells that 
upon a 1914 income of $2500 he paid 
not one penny of federal tax. Junior 
himself, far worse off financially 
with annual take-home pay of 4500 
diluted dollars, finds himself, after 
claiming family exemptions and all 
allowable deductions, contributing 
some $500 in income taxes. 

While under the 1913 enactment 
no part of a million dollar income 
could be subjected to a federal levy 
of more than 7 per cent, even the 
day laborer of today pays a mini- 
mim of 20 per cent on all nonex- 
empt earnings. Through the years 
the original 7 per cent ceiling has 
been raised again and again until in 
the upper income brackets the tax 
now approaches a confiscatory 100 
per cent. Incredible as it may seem, a 


preliminary House committee draft 
of the 1951 tax bill proposed a levy 
of $1.02 on each dollar in the highest 
income brackets. When it was point- 
ed out that even with unrestricted 
income taxing authority Congress 
could not appropriate more than 100 
per cent of any taxpayer’s income, 
the red-faced experts modified their 
draft, but only to the extent of re- 
ducing to 94.5 per cent the effective 
rate in the brackets under considera- 
tion. 

Through the pyramiding of rates 
and the paring of exemptions, in- 
dividual and corporate income tax 
payments have skyrocketed from a 
scant 72 million dollars during the 
initial year under the 1913 law to an 
estimated 50 billions for the current 
year. Thus the income tax now ac- 
counts for more than 80 per cent of 
all federal tax collections—a figure 
that conforms exactly to the pattern 
of the “heavy progressive income 
tax” proposed by the Marx-Engels 
Communist Manifesto as a most ef- 
fective device for the destruction of 
private enterprise. 

As an ever-increasing proportion 
of the national income is channeled 
into Washington, the states find 
themselves sitting at the second tax 
table with a goodly portion of the 
victuals already consumed. How 
their rations are being still further 
reduced is illustrated in states having 
their own income taxes. With the 
ballooning federal taxes a deductible 
item, there remains less and less of 
net income to be subjected to the 
comparatively moderate state levies. 

Watered and fertilized by the 
flood of easy income tax dollars, 
there blossomed a new device for 
federal spending—the so-called 
“grants in aid” to the states. No more 
specious scheme could have been de- 
vised for the ultimate destruction of 
the sovereignty of the states, leaving 
to them little more than their his- 
toric names and established bound- 
aries. —The undermining of state 
independence is an insidious process. 
Far easier it is to become enmeshed 
in a Washington-woven web of 
grants and contributions, with their 
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attendant conditions, controls, reg- 
ulations, restrictions and directives, 
than to find a way of escape. A hope- 
ful sign is apparent in the growing 
realization that the alluring slogan 
“free federal aid” is only a clever 
combination of weasel words. This 
conviction was voiced by the Gener- 
al Assembly of Indiana in a challeng- 
ing resolution asserting:* 

We have decided that there is no 
such thing as “federal aid”. We know 
that there is no wealth to tax that is 
not already within the boundaries of 
the 48 states. So we propose hencefor- 
ward to tax ourselves and take care of 
ourselves. We are fed up with subsi- 
dies, doles and paternalism. 

At a subsequent session the Indi- 
ana legislature gave a graphic illus- 
tration of the shrinkage of a typical 
tax dollar on its round trip to 
Washington. It was pointed out that 
from the 114 cent federal gallonage 
tax on all gasoline sold within the 
state, the national treasury had in 
1950 received $15,025,176, but had 
sent back to Indiana under the feder- 
al highway aid program only $10,- 
697,523. Congress was therefore mem- 
orialized not only to refrain from en- 
acting the then-pending measure for 
the increase of the levy but to repeal 
the entire tax.* Instead, a 3314 per 
cent increase in the gallonage tax 
was written into the Revenue Act of 
1951. 

An unrestricted income tax has a 
particular appeal both to the vote- 
seeking politician and the starry- 
eyed reformer. The political possi- 
bilities of such a levy are limitless 
and it is made to order for use by re- 
formers who reject the time-honored 
theory that the primary function of 
taxation is the raising of revenue 
and hold, with the leftish German 
professor, Adolf Wagner, that taxa- 
tion should be used to effect social 
changes. How a graduated income 
tax with progressive rates may be so 
employed has already found illustra- 
tion in England. Nor should we for- 
get that only a few years ago the 
proposal was here made that a salu- 
tary redistribution of wealth might 





3. Acts 1947, Indiana, 85th Session, c. 377. 
4. Acts 1951, Indiana, 87th Session, c. 342. 
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be effected by limiting all individual 
incomes to $25,000 per annum. 


The Sixteenth Amendment 
Has Not Worked As Planned 


There has thus grown through the 
years the conviction that the Six- 
teenth Amendment has not worked 
out in practice as was planned and 
promised and that the failure to 
place some restriction on the power 
of Congress to tax incomes was a 
grave oversight. As early as 1938 it 
was proposed that Congress should 
itself initiate action to supply this 
omission. That body, however, dis- 
played the enthusiasm for a ceiling 
upon taxes that might be expected 
from an urchin who had been asked 
to surrender his lollipop. Inaction by 
Congress passed the initiative to the 
states where, strangely enough, the 
very state whose vote had given life 
to the Sixteenth Amendment be- 
came the first to seek for it the death 
sentence. The Wyoming legislature 
in 1939 adopted a resolution propos- 
ing that the income tax amendment 
be wiped out and that there be sub- 
stituted a restricted grant limiting 
to 25 per cent the maximum tax on 
incomes and inheritances. 

This action aroused little imme- 
diate interest. After a quarter-cen- 
tury, the income tax had so firmly 
established itself as a part of the na- 
tional fiscal system that it appeared 
almost invulnerable to attack. Nor 
was ready acceptance of a proposal 
for tax reform initiated by a sparse- 
ly settled Western state to be expect- 
ed. Yet within a year Rhode Island 
and Mississippi had followed the 
lead of Wyoming. Like action was 
taken by Iowa, Maine, Massachusetts 
and Michigan in 1941. During 1943, 
the enlistment of Arkansas, Indiana, 
Pennsylvania, Delaware, New Hamp- 
shire, Illinois, Wisconsin and Ala- 
bama more than doubled the ranks 
of the crusaders for an income tax 
ceiling. After New Jersey and Ken- 
tucky had fallen into line in 1944, 
the drive halted until Nebraska en- 
~olled in 1949 and Louisiana in 1950. 
1951 marked the beginning of a new 
advance, with Montana, Nevada, 
Kansas, Florida and Utah as fresh 
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recruits and with Georgia and Vir- 
ginia joining early in 1952.5 

With a congressional roadblock 
barring the usual route to constitu- 
tional amendment by way of a pro- 
posal submitted by Congress to the 
states for ratification, the proponents 
of income tax limitation were forced 
to travel a never-before-used detour. 
They sought, through resolutions by 
the legislatures of thirty-two states, to 
compel Congress to call a convention 
for the consideration of their pro- 
posal. The length of the detour thus 
taken is evidenced by the fact that 
while the Sixteenth Amendment was 
incorporated into the Constitution 
within less than four years following 
its submission to the states, the coun- 
termovement, after fifteen years, is 
still short of its goal. Likewise, the 
road traversed has been far from 
smooth. Powerful opposition, which 
has ineluded the C. I. O. and other 
segments of organized labor, has suc- 
ceeded not only in defeating the pro- 
posed resolution in some states and 
in blocking its passage by more than 
one branch of the legislature in oth- 
ers, but even in bringing about the 
reversal of favorable action previ- 
ously taken in a half dozen states. 


Progress Was Slow 

But Steady 

Progress toward the thirty-two state 
objective, if slow, was steady. But 
with the approach to the goal, un- 
foreseen difficulties loomed large and 
the proposed convention began to 
appear more difficult of attainment 
and less desirable than when viewed 
from a distance. While Article V of 
the Constitution makes mandatory 
compliance by Congress with a con- 
vention call by two thirds of the 
states, by whom and how was it to be 
determined whether the requisite 
number had acted? Here debatable 
legal questions would almost certain- 
ly be posed by the lapse of time since 
the initial action by Wyoming in 
1939 and by the variations in the 
form of subsequent resolutions, as 
well as by the attempted veto or re- 
peal of favorable resolutions adopted 
in a number of states. When and if 
called, a convention would be con- 
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fronted with preliminary problems 
of representation, organization and 
procedure, and ultimately with the 
basic question of agenda. In his ex- 
haustive “Study of the Amending 
Power in Article V’, in the January, 
1953, issue of the AMERICAN Bar As- 
SOCIATION JOURNAL, William Logan 
Martin has shown that such a con- 
vention would not be restricted to 
the framing of a tax limitation 
amendment. If the delegates might 
instead proceed to rewrite the entire 
Constitution, a veritable Pandora’s 
box would be opened. 

These difficulties and dangers 
caused the pendulum to swing again 
toward direct action by Congress on 
a specific amendment, to be submit- 
ted to the states in the orthodox man- 


5. To the twenty-six states listed, New Mexico 
and Texas are sometimes added. The New Mexico 
resolution (Laws 1951, pages 543-7), however, did 
not propose a tax limitation amendment, but 
rather the setting apart of all federal levies on 
iridividual and cotporate income in excess of © 
fixed percentage thereof as a special fund for 
the reduction of the national debt and for dis 
tribution to the states. 

The office of the Secretary of State of Texas 
reports that while it has often been asserted tha! 
the proposal was adopted by the Texas legislature 
in 1943, this statement is erroneous. 

6. The Pennsylvania and Montana resolutions 
were vetoed and rescinding resolutions were 
adopted in Arkansas, Alabama, Illinois, lowe, 
Kentucky, Rhode Island and Wisconsin. 








ner. A proposal to that end was 
placed before Congress in 1951 by 
joint resolutions introduced in the 
House and Senate by Representative 
Reed and Senator Dirksen, both of 
Illinois. The Reed-Dirksen Amend- 
ment proposed to limit the peace- 
time power of Congress to impose 
taxes on income.” 

This proposal died with the 82d 
Congress but in January, 1953, its 
sponsors introduced in the new Con- 
gress a resolution designed to obviate 
certain objections to the previous 
draft. The amendment now pend- 
ing, like the earlier proposal, would 
ban the imposition by Congress of 
death and gift taxes and, similarly, 
would fix a normal maximum in- 
come tax rate of 25 per cent. How- 
ever, the 1953 resolution, instead of 
authorizing Congress by vote of 
three fourths of the members of each 
house to fix a maximum peacetime 
rate of 40 per cent and to suspend 
the limitation entirely during na- 
tional emergencies created by war, 
would permit Congress, at any time, 
by such three-fourths vote and for 
periods not exceeding one year each, 
to raise the 25 per cent ceiling with- 
out limit, subject only to the proviso 
that when the top income tax rate 
exceeded 25 per cent, the highest 
rate so fixed should not exceed by 
more than 15 percentage points the 
lowest taxation rate on incomes. This 
compares with a present spread of al- 
most 70 per cent and such restriction, 
it is believed, would curb excessively 
high rates and thus make for a better 
balanced income tax structure.8 

Certain it is that the states have 
an interest, co-equal with that of the 
national government, in a sound and 
well-balanced tax structure. The 
proposed constitutional amendment 
would present a clear-cut issue as to 
the part to be played by the federal 
income tax in our future fiscal sys- 
tem. For the submission of such an 
amendment, the year 1955 would be 
most opportune, as during the pres- 
ent year regular legislative sessions 


will be held in no more than twelve 
States.® 


History does not record that, as 
the ides of March approached, Mi- 
chelangelo laid aside mallet and chis- 
el to take up the stylus, nor have we 
proof that Leonardo da Vinci listed 
in any tax return his honorarium for 
the painting of the Mona Lisa. Yet 
the fact remains that during the 
golden age of art in Florence there 
was in effect there, as in other Italian 
cities, the prototype of the present- 
day income tax. Two centuries later, 
the profligate Louis XIV, digging 
deep for untapped sources of reve- 
nue, came up with a tithe on the 
incomes of his subjects, known as the 
dixiéme, or royal tenth. Across the 
channel, William Pitt sought to 
equalize taxation burdens by the in- 
troduction, as early as 1799, of an 
income tax in modern form. Early 
colonial levies contained the germ 
of a levy on incomes in “faculty 
taxes”, with ability to pay the meas- 
ure for assessments against doctors, 
lawyers, expert mechanics and oc- 
casionally less skilled workmen. 

Prior to the ratification of the 
Sixteenth Amendment levies on in- 
come had twice been engrafted upon 
our national fiscal system. The in- 
come tax of 1861, being purely a war 
revenue measure, was soon erased 
from the statute books. No such tem- 
porary status was contemplated for 
the income tax of 1894. Written into 
the Wilson-Gorman Tariff Act, it 
was designed not only to replace rev- 
enues lost by the lowering of duties 
but as a permanent remedy for in- 
equalities in taxation. Defective and 
discriminatory in many respects as 
well as vulnerable on constitutional 
grounds, this levy was speedily strick- 
en down by the Supreme Court.!° 

Our constitutional mills grind 
slowly. Almost fifteen years were re- 
quired for the repeal of the prohibi- 
tion amendment. The testing of the 
Sixteenth Amendment has now ex- 
tended through more than four dec- 
ades. Only with the accumulation of 
evidence that unrestricted power to 
appropriate income had been used to 
set up an unbalanced tax structure 
with confiscatory rates which were 
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destroying the incentive for produc- 
tion and drying up the sources of 
risk capital, and that progressive 
levies on income were being em- 
ployed to further questionable social 
and political ends, was the sound- 
ness of the Sixteenth Amendment 
seriously called into question. A dis- 
tinguished authority on public fi- 
nance has gone so far as to assert 
that:12 


When a future Edward Gibbon 
writes the history of the decline and 
fall of the American republic, the 
date he will use to mark the begin- 
ning of that decline will be March 1, 
1913. On that date the people sanc- 
tioned federal taxation of incomes 
with no thought of restraint upon the 
abuse of this method, or of the evils 
that would be produced by abuse. 


Happily, the gloom of this pes- 
simistic prophecy is pierced by a ray 
of hope. It has now been amply dem- 
onstrated that unrestricted federal 
taxation of income stimulates reck- 
less spending and breeds ever-increas- 
ing centralization of power. It is 
equally patent that if such a nation- 
al levy holds state sovereignty under 
restraint, the states still carry the 
keys to their prison. 





7. An analysis of the original Reed-Dirksen 
Amendment will be found in the report and rec- 
ommende ons on the Proposed Income Tax 
Amendment by the Special Committee of the 
American Bar Association. (Advance Program, 75th 
Annual Meeting, American Bar Association, pages 
77, 78.) 

8. A full discussion of the revised Reed-Dirksen 
Amendment is included in the article by Robert 
B. Dresser in the March, 1953, issue of the Amer- 
ican Bar Association Journal, entitled ‘‘The Reed- 
Dirksen Amendment: Develepments in the 83d 
Congress’’. 

9. In 1955 there will be regular legislative ses- 
sions in forty-four states. During 1954 such sessions 
will be held in no more than twelve states, since 
the prevailing pattern calls for biennial sessions, 
held in odd-numbered years, with legislatures 
convening each year in 8 states and biennially 
in even-numbered years in 4 others. 

10. Pollock v. Farmers’ Loan and Trust Company, 
157 U.S. 429; rehearing 158 U.S. 601 (1895). 
Justice Stephen J. Field, who wrote the concur- 
ring opinion in this case, is invested with a 
prophet’s mantle by Samuel B. Pettengill in his 
article, ‘The History of a Prophecy; Class War 
and the Income Tax'’ (American Bar Association 
Journal, June, 1953). 

11. Harley L. Lutz, Professor Emeritus of Public 
Finance, Princeton University; Financing the War— 
A symposium conducted by the Tax Institute, De- 
cember 1-2, 1941, Philadelphia, Pennsylvania, page 
150. 
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Mepicat JURISPRUDENCE. 
By I. Gordon, R. Turner and T. W. 
Price. Edinburgh: E. & S, Livingstone 
Ltd. Baltimore: The Williams & 
Wilkins Co. 1953. $13.50. Pages lv, 
944. 

Historically, medicine and law 
have been in the vanguard of West- 
ern civilization’s progress. Medicine 
has armed the doctor with the medi- 
cal weapons produced in the labora- 
tory by the scientists; the individual 
has benefited with a longer, more 
healthful life. Law has furnished the 
lawyer with constitutional shields 
and legal procedures, products of 
legal scholars coupled with the dy- 
namic spirit of independence of the 
citizen; the individual has thus been 
blessed with the maximum of per- 
sonal freedom, and the human com- 
munity has experienced an environ- 
ment of peace and justice. 

These two human disciplines in- 
deed have influenced our civilized 
living deeply. How strange that in 
their areas of contact, when law 
seeks to use medicine to obtain sci- 
entific truth for the administration 
of justice, the two professions are 
more noted for their sharp clashes 
rather than their smooth co-opera- 
tion. Lawyers and doctors, the sturdy 
yeomen of their respective profes- 
sions, find it difficult to understand 
each other’s role in determining 
truth—the necessary ingredient for 
the best functioning of both law and 
medicine. 

Any literature which seeks to pro- 
vide facts for understanding the 
common efforts of lawyer and doctor 
in the better administration of jus- 
tice deserves credit. When the litera- 
ture is so excellent in quality—liter- 
ary style, medical and legal contents 
—as the third edition of Medical Ju- 
risprudence by Gordon, Turner and 
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Price, widespread acclaim must be 
given. The editors, two pathologists 
and an advocate, practice their pro- 
fessions in the Union of South Africa. 
Lawyers and doctors of the United 
States, however, must not dismiss this 
volume as a piece of foreign litera- 
ture to be read only when more 
important American medicolegal 
books have been perused. Medical 
Jurisprudence itself is significant to 
American legal medicine problems. 
Obviously the medical and scientific 
facts presented are as applicable in 
the United States as in South Africa. 
Medicine deals with humanity, not 
nationality. Law, however, is as yet 
a national product. While South 
African legal processes and substan- 
tive laws are inapplicable to our 
nation, this book goes beyond the 
borders of South Africa. About one 
half of the 450 judicial cases cited in 
the work are United States or Eng- 
lish decisions. Statutes appearing in 
the book are both Union of South 
Africa and Southern Rhodesia en- 
actments. A great deal of new legis- 
lation and regulation in matters af- 
fecting medico-legal practices have 
been enacted by these governments. 
A comparative study with our simi- 
lar laws will undoubtedly suggest 
improvements for American laws of 
medical jurisprudence. 

Three general areas of the medico- 
legal problem are offered in this 
volume. The first ten chapters em- 
phasize rules applicable to the doc- 
tor involving legal administration— 
his registration and discipline, super- 
vision by medical councils, unprofes- 
sional conduct, contracts and torts, 
crimes and public duties and evi- 
dence as an expert witness. 

The second bulk of material pre- 
sented by the editors covers scientific 
medical facts which the doctor is of- 
ten called upon to present in the ad- 


ministration of civil and criminal j)\s- 
tice. Truthful facts are the vital pre- 
requisites for just jury verdicts and 
correct judicial decisions. For an at- 
torney to know what facts to seek and 
how to find them is most essential. 
The material on identity of persons, 
blood, death diagnosis, autopsy, vari- 
ous causes of death (asphyxia, suffo- 
cation, throttling, strangulation, 
hanging, choking by foreign body, 
drowning, carbon monoxide, hydro- 
cyanic acid and cyanide, anaesthetic, 
burns, heat, cold, electrocution, car- 
diovascular failure) is most complete. 
Methods for investigation of the 
cause of death also are presented. 
Wounds and injuries cover another 
portion of this second division of the 
book. Special emphasis is given to 
firearm wounds, sexual offenses, abor- 
tion, infanticide, acute alcoholic in- 
toxication, and mental defect or dis- 
order. 

The final three chapters introduce 
specific medicolegal aspects of the 
South African and Southern Rhode- 
sian laws involving workmen’s com- 
pensation, poisons and _ habit-form- 
ing drugs. 

To use effectively the more than 
900 pages of medicolegal materials a 
thirty-four-page table of contents and 
twenty-seven pages of index are pro- 
vided. Photographs, diagrams, and 
reproductions of legal forms, con- 
tribute to the effectiveness of this 
volume. 

A more detailed study of one chap- 
ter will serve to explain more ade- 
quately the full value of this volume. 
Chapter XI on identity offers many 
helpful aids for the lawyer or doctor 
in an important area. To accurately 
identify dead persons has broad 
legal significance. Wills can be pro- 
bated, life insurance contracts can 
be settled; marital or family relations 
can be definitely ascertained; prop- 
erty rights can be fixed; social secu- 
rity pensions and government pay- 
ments can be determined; tort 01 
criminal liabilities may be discov- 
ered. 

Age of the unknown person is one 
element of the whole identification 
process. Prenatal, infancy, childhood 
and adolescence can be determined, 
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utilizing medical facts as outlined in 
succinct diagrams by the editors. The 
tests applied to bones and the skull 
for age determination are all well 
explained. Sex is revealed by pelvis, 
hip bone, sacrum; the methods are 
given. Stature is also helpful in iden- 
tity problems. Manouvrier’s Stature 
Tables and Pearson’s Formulae, 
which utilize long-bone length, to 
determine stature are well presented. 
An individual’s race may be detected 
by skin color. A color plate of Von 
Luschan’s skin color tablets as appli- 
cable to South African racial groups 
is included. While not wholly appli- 
cable to the United States racial 
groups, the method of using the skin 
color tablets is helpful. Hair color 
and hair form taken from the skull 
as well as the skull itself also offer 
leads on racial identification. Use of 
fingerprints, body measurements, 


features and photographs will direct 
toward personal identity. Occupa- 
tional marks, scars, injury and disease 
and other evidence such as congeni- 
tal deformities, birthmarks or tat- 
tooed designs are also mentioned. 


Fragmentary or mutilated remains 
pose a greater problem. Hair, teeth, 
comparison of skull and _photo- 
graphs, X-rays of the skull, clothes 
and objects surrounding the remains 
are discussed. 

To implement the text are helpful 
footnotes throughout the chapter 
which will provide other literature 
on more specialized problems. Simi- 
lar detail to this single chapter on 
identity is reproduced in each of the 
other thirty-two chapters. 

Medical Jurisprudence will meet 
the demands by the legal or medical 
practitioner for a textbook to pro- 
vide basic knowledge and skills. But 
more than that, it is also a source 
book to be used for individual lego- 
medical cases confronting the lawyer 
and doctor. General use of this vol- 
ume by lawyers and doctors alike 
should do much to dispel the confu- 
sion and uncertainty which still pre- 
vail when medicine and law combine 
in the administration of justice. 

OLIVER SCHROEDER, JR. 


Western Reserve University 
Cleveland, Ohio 


Lincoin AND PREVENTION 
OF WAR. By Ralph G. Lindstrom. 
Lincoln Memorial University. $3.00. 
Pages 25. 

Ralph G. Lindstrom is known a- 
mong lawyers as a master of legal 
analysis and clear exposition. His 
brief as amicus curiae in the case of 
Fujii v. California is one example of 
such skill. More generally he is 
known as a writer and lecturer on 
the life and political philosophy of 
Abraham Lincoln. In this little vol- 
ume he discusses the great issue of 
Civil War days in order to assist in 
the solution of the great issue before 
the world today. 

Lindstrom’s thorough study of the 
causes of the Civil War has given him 
a familiarity with the theories of the 
historians of that period and of the 
biographers of Lincoln, Douglas and 
other statesmen of the time. He 
quotes pertinent statements from 
such historians in order to portray 
two opposing views as to the inevita- 
bility of that war. He then contrasts 
the measures sponsored by Douglas 
and by Lincoln, and demonstrates 
that Lincoln’s principles of federal- 
ism were sound, and constitute today 
the true answer to the question raised 
by the controversy of the historians. 

The two opposing groups of his- 
torians are referred to as (1) the 
“revisionist” school and (2) the “ir- 
repressible conflict” school. The re- 
visionists are said to revise or re- 
write history in order to show that 
slavery was an uneconomic evil 
which would have come to a natural 
end in time and that the war was 
brought on by a “blundering genera- 
tion”. The other school (2) contends 
that the war was an irrepressible con- 
flict because it was a clash of basic 
values and moral standards which 
would not yield to discussion or com- 
promise and therefore had to be set- 
tled by force—‘‘a log-jam” which had 
to be blasted away. 

Lincoln’s principles do not ac- 
cord with either school. He believed 
that the war was avoidable—not, 
however, by doing nothing, but by 
practicing the true principles of 
federalism. As Lindstrom says: 
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Lincoln urged that slavery be quaran- 
tined within, but protected within, the 
domestic area of slave state law, un- 
til the people of those states saw that 
it was not only morally, but also eco- 
nomically, wise to eliminate it. Thus, 
Lincoln pleaded that we return the 
question to the “course of ultimate ex- 
tinction” principle where the Consti- 
tutional Fathers placed it, and which 
was wholly consistent with the federal 
plan of government. . . 

The repressible conflict, by retro- 
gression in civics to the anarchy of ex- 
ternal interference to impose alien will 
in matters of local self-control, became 
the irrepressible conflict. Any genera- 
tion which reverses the logic of civic 
events is a stupid generation. Lincoln's 
generation was stupid for failing, in 
apt time, to heed what Lincoln said. 


Lindstrom insists that the War was 
incited because the abolitionists in 
the North and the slavery expansion- 
ists in the South both flouted the fed- 
eral plan of our government. He 
quotes one of the historians in sup- 
port of his theory: 


In the territorial struggle, South- 
erners had insisted both on the con- 
stitutional obligation of Congress to 
protect slavery in the territories and 
on the unconstitutionality of Congres- 
sional interference with slavery in the 
territories. 


And then Lindstrom adds: 

Certainly, that puts the proposition 
and the inconsistency of the Southern- 
ers’ contentions concisely and clearly. 
The converse should, in fairness, be 
stated: 

“In the slavery struggle, Northern 
abolitionists insisted both on the con- 
stitutional obligation of Congress to 
regulate slavery in the territories and 
on the ‘higher law’ right to nullify 
Congressional enactments required by 
the Fugitive Slave requirement of the 
Constitution.” 


As stated, this discussion of Civil 
War problems is for the purpose of 
“bringing into sharp focus what is 
probably the most important ques- 
tion for consideration in the world’ 
today.” And Lindstrom says: 


That question is: how can conflicting 
systems, such as communism and true 
democracy, safely co-exist in a world 
shrunk to the size of a fist: There is a 
way. It is the federal way. And the 
genius of the federal plan is that it 
keeps such issues from becoming sec- 
tional conflicts. It keeps them from ex- 
plosive proportions through revolu- 
tionary expansionism, either through 
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infiltration and subversion, or through 
direct force subjugation. 


And he thus elaborates his thesis: 


All of this is to say that internal con- 
trol and exclusion of alien or external 
control, leaving over-all affairs to over- 
all law which, in turn, is confined in 
jurisdiction to over-all affairs; confin- 
ing jurisdiction of each lesser-than- 
whole area of government to its inter- 
nal affairs, but preserving its internal 
control as supreme—this is the way, 
under the federal plan, in which “mor- 
al questions,” matters of “natural jus- 
tice” and “human liberty” can be kept 
within non-explosive proportions and 
conciliatory compromise, pending ul- 
timate solution. 

If fascism and naziism had been so 
confined, there would not have been 
World War II; and, if communism is 
now so confined, free peoples can be 
assured that World War III need not, 
and will not, occur. If a people of a 
country choose, or allow themselves to 
be victimized into a given system of 
government, they should be allowed to 
test it for themselves on its merits. 
Equally, however, they should be 
forced to test it within the confines of 
their internal, domestic life, and not 
be permitted to force it, by alleged ex- 
ternal sovereignty, on other peoples 
who do not wish or choose the system. 


As stated, Lindstrom holds the 
mirror to our national experience 
for its effect on our international 
problems. But in passing it should be 
said that it has significance also for 
some of our national problems, such 
as segregation. 

We still have with us today the “do 
nothing” people. They are victims of 
mental inertia, and they rationalize 
their indifference, apathy and inac- 
tion in different ways. Some say, evil 
will be exposed as such and in time 
abandoned; don’t worry, everything 
will come out all right. And others 
say, The poor are ever with us and so 
is evil; we have always had wars, 
nothing can be done about it. 

But, thank God! We also still have 
“do something” people. They are 
blessed with a divine dissatisfaction 
with evil, inspired by a love of jus- 
tice, truth and order, and motivated 
by a professional spirit of service; in 
religion they are the prophets and 
saints, in literature the philosophers 
and poets, in science the discoverers 
and inventors, in history the seers 
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and statesmen; they believe that evil 
can be overcome by good;—they are 
the pathfinders and evolution follows 
in their wake. 

Of this class are men like Ralph 
Lindstrom, Cord Meyer, Justice 
Roberts, Clarence Streit and Gren- 
ville Clark. They strive to substitute 
ballots for bullets and law for vio- 
lence. To this generation they are 
gadflies, but future generations, if 
not bombed off the earth, will give 
them praise and gratitude. 

RosBert N. WILKIN 
Charlottesville, Virginia 


A TREATISE ON LABOR LAW. 
By Morris D. Forkosch. Indianapolis: 
The Bobbs-Merrill Company, Inc. 
1953. $10.00. Pages 1,197. 

This massive tome is one of the 
few books on “labor law” whose 
contents are as broad as its title. 

Most books carrying that label deal 
with collective bargaining under the 
National Labor Relations Act, with 
some reference to the Norris-La- 
Guardia and Clayton Acts, but ig- 
nore vast areas in which other laws 
affect the employer-employee_rela- 
tion. 

Most courses on “labor law” are 
similarly narrow in scope, with the 
result that students graduate with 
little or no knowledge of state and 
federal “social welfare” legislation 
(such as the Social Security Act), the 
Walsh-Healy and Bacon-Davis Acts, 
unemployment insurance, workmen’s 
compensation, disability insurance, 
factory and health laws, antidiscrim- 
ination laws or even wage-hour laws. 
They ordinarily learn nothing about 
laws that, to a limited extent, regu- 
late the internal affairs of labor 
unions. 

Professor Forkosch’s book strikes 
at least a glancing blow at most as- 
pects of the employer-employee rela- 
tion that have come under judicial 
or statutory regulation, so that the 
reader is aware that legal problems 
arise at times when he might not 
otherwise suspect them. 

Professor Forkosch divides his vol- 
ume into five books. The first, in- 
appropriately entitled “Minimum 


Standards Obtained by Workers 
Through Legislation”, traces the his- 
tory of labor law in England and 
America from the Norman Conquest 
to modern times and describes vari- 
ous state and federal laws that, di- 
rectly or indirectly, prescribe some 
of the terms on which employers 
must hire individual employees, re- 
gardless of whether or not the em- 
ployees bargain collectively. 

Much of Book II, entitled “The 
Worker in His Collective Capacity”, 
is not law. It traces the economic, so- 
cial and political background of the 
English and American labor move- 
ments, mostly from secondary 
sources; examines the structure of 
present-day labor organizations, and 
the external law that applies to 
unions and the internal laws that 
apply within them. 

The third book of the volume out- 
lines the criminal and civil liability 
of unions, the doctrine of just cause, 
injunctions, particularly under the 
Norris-LaGuardia and Taft-Hartley 
Acts, and the effect of the amend- 
ments of the Constitution concern- 
ing involuntary servitude, due proc- 
ess and free speech on striking, pick- 
eting, secondary boycotts and other 
union activities. 

Book IV, “The Statutory Law of 
Collective Bargaining”, is on the 
National Labor Relations Act, as 
Taft-Hartley amended it, and Book 
V on the collective bargaining proc- 
ess, including conciliation, fact-find- 
ing and other trappings. It ends 
with a check-list of subjects that col- 
lective bargaining contracts cover. 

Aside from the fact that it dis- 
cusses, in some fashion or other, a 
wide variety of subjects, the book 
has little to recommend it either to 
the student or to the practitioner. 
It contains a tremendous amount of 
information. It also contains such a 
surprising amount of misinformation 
that anyone relying on it as an au- 
thoritative statement of the law does 
so at his peril. 

For example, at page 335 and 
again at page 355, the author falls 
into the error of thinking that be 
cause Taft-Hartley forbids an em- 
ployer to discharge an employee un- 
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der a contract compelling union 
membership for reasons other than 
the employee’s failing to pay union 
dues and initiation fees, the union 
may not discipline him for other 
reasons. The fact is that unions may 
deprive employees of membership, 
and of any voice in determining their 
own wages, hours and working con- 
ditions, for any reason, but they may 
not compel employers to discrimi- 
nate against employees otherwise 
than on those statutory grounds. 

And at page 476, we find the aston- 
ishing statement that a union’s using 
“threats of violence and actual vio- 
lence” in picketing is not a violation 
of Taft-Hartley, the language of the 
Act and the rulings of the Labor 
Board and the courts to the con- 
trary notwithstanding. 

In discussing boycotts, the author 
tends to confuse his readers, not to 
enlighten them. And in this discus- 
sion, he refers to the Schultz Refrig- 
erated case, 87 N.L.R.B. 502 (1950), 
saying the employer “had a dispute 
with its employees”. ‘This is incorrect. 
Schultz’s employees were members of 
one Teamsters’ local union and had 
no dispute with Schultz. Another 
Teamsters’ local boycotted Sehultz 
because it wanted him to hire mem- 
bers of that local. There are too many 
inaccuracies of this kind in the book. 

There are some strange blanks in 
the book as well, such as the author's 
failure even to mention the extreme- 
ly controversial Allied Mills case, 
82 N.L.R.B. 854 (1949), in which 
the Board held that, although an 
employer and a union have signed 
a contract establishing terms and 
conditions of employment for a spec- 
ified period, the employer neverthe- 
less is guilty of an unfair labor prac- 
tice if he refuses to bargain on new 
terms and conditions to be effective 
during that period. 

he author says nothing about the 
controversy over the General Shoe 
(77 N.L.R.B. 124 (1948) and Bon- 
wii Teller (96 N.L.R.B. 608 (1951) ) 
ases, in which the Board reversing 

elf, qualified employers’ right of 

speech after Congress under- 
took in the Taft-Hartley Act to pro- 

t that right. 


This is not because Professor For- 
kosch disdains controversial subjects. 
A great deal of his book is argumen- 
tative. He takes twelve pages to ex- 
pound a speculative theory of his 
own on the possible effect of Sec- 
tions 201-5 of Taft-Hartley, concern- 
ing conciliation, on the issuance of 
injunctions against violent picketing 
under the Norris-LaGuardia Act. 
This compares with a total of 
twenty lines of text that he gives to 
the whole Fair Labor Standards Act. 

Throughout the book, Professor 
Forkosch ,expounds the thesis that 
unions ought to be virtually unregu- 
lated. He thinks, for example, that 
unions ought to act responsibly un- 
der their contracts, but seems to 
think that making them liable for 
breaking their contracts is the wrong 
way to make them responsible. Al- 
though he seems not unaware of the 
brutal injustices that can stem from 
compulsory unionism, he appears to 
hope that eventually unions them- 
selves would eliminate these abuses 
if left to their own devices. 

Obviously, Taft-Hartley is an 
anathema to Professor Forkosch. 
Each time he refers to that Act, he 
employs the science of semantics in 
order to present it disparagingly, 
and in some instances describes sup- 
posititious effects of the law that in 
more than six years have not come 
to light. 

Notwithstanding that two thirds 
of the House and Senate approved 
the Taft-Hartley Act, that it has 
been on the books since 1947 with- 
out substantial change and that, in 
most elections where it has been an 
important issue, its supporters have 
won, Professor Forkosch blandly as- 
sumes the existence of a “fundamen- 
tal public (not alone union) objec- 
tion to the overall policy” of the Act. 

The book consists far more of 
footnotes than of text. Pages 75 to 
88, for example, contain about sixty 
words of text and about 8,000 words 
of footnotes. This is not unusual in 
the book. Nor is it unusual to find 
line after line with a footnote for 
every word or two. This makes it 
more than ordinarily difficult to fol- 
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low the sense of the text. Much of 
the footnote material is useless. Much 
of it is argumentative and discursive. 
Much of it appears to have been in- 
cluded merely to use up the author's 
notes. 

The book is extremely repetitious. 
“In other words” is one of the au- 
thor’s favorite phrases. The style is 
much like that of “This is the House 
that Jack Built”. 

For a lawyer with time on his 
hands, the book is interesting and in 
some ways useful. But it is not ob- 
jective and in many instances it is 
not an adequate substitute for source 
material. 

THEODORE R. ISERMAN 
New York, New York 


Tue CASE OF MRS. SURRATT. 
Her Controversial Trial and Execu- 
tion for Conspiracy in the Lincoln 
Assassination. By Guy W. Moore. 
Norman: University of Oklahoma 
Press. 1954. $3.00. Pages 142. 

The stark tragedy of Lincoln’s as- 
that turned jubilant 
Washington into a bleak city of 
mourning had an aftermath on July 
7, 1865, when Mrs. Mary E. Surratt 
and three men were hanged in the 
prison yard of the Old Penitentiary 
in Washington, following trial be- 
fore a military tribunal of nine and 
denial of clemency by President 
Johnson, and it also had recurrent 
repercussions, particularly over the 
controversial question, here re- 
viewed, as to the guilt or innocence 
of the woman. 


sassination 


Mrs. Surratt ran a boarding house 
in Washington where her son, John, 
on occasion met John Wilkes Booth 
and some of the fellow conspirators 
who had originally planned to kid- 
nap Lincoln and suddenly changed 
their plot to assassinate him. Years 
later John Surratt was apprehended 
and tried before a criminal court. 
He was acquitted as he had not been 
in Washington when the assassina- 
tion took place, but the trial served, 
as the author notes, as a second trial 
of his mother since much of the tes- 
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timony against her at her trial was 
thrown in doubt by admissions and 
contradictions at this one. 

There are jurisdictional and evi- 
dentiary questions and the problems 
of possible religious prejudice and 
postwar hysteria involved in weigh- 
ing the present determination of her 
guilt or innocence as well as the 
unsolvable enigma of whether Presi- 
dent Johnson ever saw the recom- 
mendation for clemency signed by 
five of the nine who sat as her judges. 

The author gives what the blurb 
hails as the first complete and un- 
biased presentation of the evidence, 
but after all the evidence is in, Presi- 
dent Johnson’s characteristically rus- 
tic summary lingers in one’s memory: 
“She kept the nest that hatched the 


egg.” 
LEsTER E. DENONN 
New York, New York 


ApyjusTMENT OF PROPERTY 
LOSSES. By Prentiss B. Reed. New 
York: McGraw-Hill Book Company. 
1953. $9.50. Pages xiii, 667. 

Like its first edition in 1929, this 
book is a valuable manual on how 
the adjuster should proceed in the 
adjustment of property losses. Its 
author, the late Prentiss B. Reed, 
was a well-regarded and highly re- 
spected adjuster and the book re- 
flects his lifetime of experience. 

The basic organization of this 
treatise is, as to each type of loss: 
First, principles, procedure, investi- 
gation and reporting and then the 
illustration of the principles by dis- 
cussion of specific individual cases. 
Practically all the divers problems 
in the adjustment of losses discussed 
are succinctly handled. One of the 
most interesting phases of the book 
is the chapter on business interrup- 
tions, use and occupancy, gross earn- 
ings and prospective earning insur- 
ance, where the author’s own expe- 
rience is particularly valuable. 

Anyone in the fire insurance busi- 
ness—the broker who produces the 
business, the adjuster and the lawyer 
—would do well to peruse the book 
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carefully. Brokers especially would 
be better able to protect their in- 
sureds if they were fully cognizant 
of their product—that is, insurance 
coverages—at the time coverage is 
placed instead of waiting until a 
loss has occurred and then finding 
out for the first time that the cus- 
tomer has inadequate coverage. Fur- 
thermore, disputes between the com- 
pany and the broker would be 
lessened when the adjuster’s report is 
being considered and the assured 
must be told that under the coverage 
he is entitled to less than he thought 
he should receive. 

Throughout the entire book, the 
adjuster is given sage advice on pro- 
tecting the insurance company from 
unreasonable claimants. Excepting 
a few general comments, the author 
fails to caution the adjusters that 
it is sound policy to pay the full 
amount due on proper claims be- 
cause, in the first place, it is funda- 
mental that without claims there 
would be no economic justification 
for insurance and, secondly, adjust- 
ers are in the final analysis the best 
salesmen for insurance companies. 
While the author discusses tact and 
diplomacy, his excellent book might 
well have warned adjusters to exer- 
cise fair play in all their dealings 
with the public. The adjuster’s func- 
tion is to arrive at factual informa- 
tion in order to pay a loss which 
comes within the terms of the cover- 
age. 

In urban communities a lawyer 
is often called upon by insurance 
companies and claimants for advice 
in adjustment of fire losses. This 
book, containing eighteen chapters 
and 667 pages and an appendix con- 
taining forms currently in use, would 
be most helpful to a lawyer. Not only 
is this an educational work but it is 
a useful volume to be retained by 
brokers, adjusters and lawyers in 
their reference libraries. In fact ev- 
eryone connected with the insurance 
industry would profit by studying 
this book and keeping it handy for 
ready reference. 

L. Duncan LLoyp 
Chicago, Illinois 
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Supreme Court Decisions 


ALIENS 


Denial of Application for Suspension 
of Deportation 


® United States ex rel. Accardi v. 
Shaughnessy, 347 U. S. 260, 98 L. ed. 
(Adv. p. 416), 74 S. Ct. 499, 22 U. S. 
Law Week 4159. (No. 366, decided 
March 15, 1954.) 

This was a habeas corpus action 
in which Accardi attacked the valid- 
ity of a denial of his application for 
suspension of a deportation order 
under Section 19 (c) of the Immigra- 
tion Act of 1917. Accardi admitted 
that he was deportable, but alleged 
that the denial of his application for 
suspension was prejudged by the is- 
suance of a statement by the Attorney 
General placing his name on a list 
of “unsavory characters” to be de- 
ported. 

Speaking through Mr. Justice 
Ciark, the Supreme Court reversed 
the judgment of a federal district 
court which denied a writ of habeas 
corpus. The Court said that the reg- 
ulations implementing Section 19 (c) 
(which have the force and effect of 
law) provide for a review of a request 
for suspension of a deportation order 
by the Board of Immigration Ap- 
peals. That Board, which is appoint- 
ed by the Attorney General and 
serves during his pleasure, is required 
to exercise its own judgment in dis- 
posing of a case. As long as the regu- 
lations were in effect, the Court de- 
clared, Accardi had a right to a fair 
hearing and the exercise of the 
Board’s independent discretion. 

Mr. Justice JACKSON, joined by Mr. 
Justice Reep, Mr. Justice Burton, 
and Mr. Justice Minton, dissented. 
They took the position that the At- 
torney General was vested with the 
sole discretion as to whether to sus- 





Reviews in this issue by Rowland L. Young. 
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pend a deportation order and that a 
refusal to exercise that discretion is 
not reviewable by habeas corpus. 
The case was argued by Jack Was- 
serman for the petitioner and by 
Marvin E. Frankel for respondent. 


ATTORNEYS 


Permanent Disbarment Held “Too 


Severe” 


® Sacher v. The Association of the 
City of New york, 347 U. S. 388, 98 
L. ed. (Adv. p. 494), 74 S. Ct. 569, 
22 U. S. Law Week 4206. (No. 307, 
decided April 5, 1954.) 

This was a proceeding brought by 
The Asociation of the Bar of the 
City of New York and the New York 
County Lawyers Association to dis- 
bar the petitioner from practice be- 
fore the United States District Court 
for the Southern District of New 
York. Petitioner had been previous- 
ly convicted of contempt for his con- 
duct during the trial of the leaders of 
the Communist Party. The Court of 
Appeals had divided on the proprie- 
ty of permanent disbarment. 

In a per curiam opinion, the Su- 
preme Court reversed the judgment 
of disbarment and remanded. The 
Court declared permanent disbar- 
ment was “unnecessarily severe” in 
view of the entire record. 

Mr. Justice BuRTON noted that he 
would affirm the judgment of the 
Court of Appeals. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

In a dissenting opinion, Mr. Jus- 
tice Reep held that the Court was 
departing from its practice of leaving 
exclusions from the Bars of District 
Courts to those courts except where 
there is an abuse of discretion, and 
that the Court seemed to be looking 
upon the affirmance of the contempt 








George Rossman 
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conviction as something that must 
soften the attitude toward disbar- 
ment. 

The case was argued by Telford 
Taylor for petitioner and by Eli 
Whitney Debevoise for respondents. 


COMMUNICATIONS 


Radio and TV “Give-Away” Programs 
Are Not Lotteries 


® Federal Communications Commis- 
sion v. American Broadcasting Com- 
pany, Inc., Federal Communications 
Commission v. National Broadcast- 
ing Company, Inc., Federal Com- 
munications Commission v. Colum- 
bia Broadcasting System, Inc., 347 U. 
S. 284, 98 L. ed. (Adv. p. 435), 74 S. 
Ct. 593, 22 U. S. Law Week 4202. 
(Nos. 117, 118 and 119, decided 
April 5, 1954.) 

In these cases, the Supreme Court 
refused to uphold a Federal Com- 
munications Commission ban on ra- 
dio and television “give-away” shows. 

The Commission adopted regula- 
tions designed to prevent the broad- 
casting of give-away shows by refus- 
ing to grant or renew licenses of 
stations that broadcast programs of 
a kind forbidden by Section 1304 of 
the Criminal Code. Section 1304 pro- 
hibits the broadcasting of “. . . any 
lottery, gift enterprise, or similar 
scheme, offering prizes dependent in 
whole or in part upon lot or 
chance. .. .” 

The Court spoke through the 
CuieF Justice. The opinion found 
that there are three essential ele- 
ments of a lottery: (1) distribution 
of prizes (2) according to chance (3) 
for a consideration. Although the 
first two elements were concededly 
present, the Court could find no con- 
sideration in the give-away shows, 
although the Commission argued 
that the commercial benefit to the 
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promoter satisfied the requirement 
of consideration. While this was not 
a criminal action, the Court pointed 
out that interpretation of a criminal 
statute was involved, and that it 
would stretch the statute to the 
breaking point to interpret it so as to 
make give-away programs a crime. 

Mr. Justice DouGLas took no part 
in the decision of the cases. 

The cases were argued by J. Roger 
Wollenberg for appellant, Alfred 
McCormack for appellee in No. 117, 
Paul W. Williams for appellee in 
No. 118 and Max Freund for appel- 
lee in No. 119. 


LABOR LAW 


Discrimination by Employer To 
Encourage Union Membership 


® Radio Officers’ Union of the Com- 
mercial Telegraphers Union, A.F.L., 
v. NLRB, NLRB vy. International 
Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of 
America, Gaynor News Company, 
Inc. v. NLRB, 347 U. S. 17, 98 L. ed. 
(Adv. p. 251), 74 S. Ct. 323, 22 U. S. 
Law Week 4097. (Nos. 5, 6 and 7, 
decided February 1, 1954.) 

These cases gave the Court its first 
occasion to deal with the problem of 
encouragement of union membership 
by employers under Section 8 (a)(3) 
of the National Labor Relations Act. 
That section makes it an unfair labor 
practice “for an employer . . . by 
discrimination in regard to hire or 
tenure of employment or any term 
or condition of employment to en- 
courage or discourage membership 
in any labor organization. . . .” 

In No. 5, the Court of Appeals for 
the Eighth Circuit refused to enforce 
an NLRB order reinstating an em- 
ployee to his place on the seniority 
list from which he had been demoted 
at the union’s request because he was 
tardy in paying his union dues. In 
No. 6, the Court of Appeals for the 
Second Circuit granted enforcement 
of a Board order to the union to 
cease and desist from unfair labor 
practices. The practice complained 
of was the union’s interference with 
the employment of one of its mem- 
bers by a steamship company follow- 
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ing the employee’s acceptance of em- 
ployment with the company without 
clearing with the union. No. 7 was 
also before the Court on certiorari 
from the Second Circuit, which had 
granted enforcement to an order of 
the Board directing a company to 
cease and desist from paying union 
members higher wages than non- 
members received. The union, which 
was closed to the nonmembers, was 
the exclusive bargaining agent for 
all the employees, members and non- 
members alike. 

Mr. Justice REED, speaking for the 
Supreme Court upheld the Second 
Circuit and reversed the Eighth. 
Pointing out that the fact of dis- 
crimination was not contested, the 
Court said that the purpose of the 
statute was to allow employees “to 
freely exercise” their right to join a 
union, be good, bad, or indifferent 
members, or abstain from joining 
any union without imperiling their 
livelihood, subject to the one excep- 
tion of a union shop contract. The 
Court had little trouble in deciding 
that the discrimination in these cases 
fell within the ban of the statute. It 
held that, while the employers’ mo- 
tive in discriminating against certain 
employees must be shown to arise 
from a desire to encourage or dis- 
courage union membership, specific 
evidence of such intent is not an 
indispensable element. “... an em- 
ployer’s protestation that he did not 
intend to encourage or discourage 
must be unavailing where a natural 
consequence of his action was such 
encouragement or discouragement”, 
the Court held, thus giving its ap- 
proval to the inferences adopted by 
the Board. 

The Court also ruled that the 
Board may proceed against a union, 
under Section 8(b) (2) without join- 
ing the employer and that, in the 
absence of a complaint against the 
employer, the Board could order a 
union to pay back pay for time lost 
by the employee discriminated 
against. 

Mr. Justice FRANKFURTER, concur- 
ring, said that there were two pos- 
sible constructions of the statute: 
(1) that after considering all the cir- 


cumstances, it is open for the Board 
to conclude that certain conduct 
tends to encourage or discourage 
union membership; or (2), even 
though there is enough evidence to 
enable the Board to reach such a 
conclusion, it must make a specific 
finding that the actual aim of the 
employer was to encourage or dis- 
courage union membership. Mr. Jus- 
tice FRANKFURTER said that the form- 
er was his interpretation of the stat- 
ute, and he added that he did not 
think his view was in disagreement 
with the Court’s opinion. Mr. Justice 
Burton and Mr. Justice MInToN 
joined in this opinion as well as in 
the opinion of the Court. 

Mr. Justice BLACK, joined by Mr. 
Justice Douctas, dissented on the 
ground that the Court was writing a 
new interpretation of Section 8(a) (3). 
In their view, none of the employers 
were motivated by a desire to en- 
courage or discourage union member- 
ship. 

The cases were argued by Bernard 
Dunau for the petitioner in No. 6 
and the respondents in Nos. 5 and 7, 
by Abner H. Silverman and Eman- 
uel Butter for the petitioner in No. 
5, by John J. Manning for the re- 
spondents in No. 6, and by Julius 
Kass for petitioner in No. 7. 


NAVIGABLE WATERS 


Effect of Federal Water Power Act 
on State-Created Riparian Rights 


® Federal Power Commission v. Ni- 
agara Mohawk Power Corporation, 
347 U. S. 239, 98 L. ed. (Adv. p. 404), 
74 S. Ct. 487, 22 U. S. Law Week 
4162. (No. 28, decided March 15, 
1954.) 

The ultimate issue in this case was 
whether the Federal Water Power 
Act of 1920 abolished private propri- 
etary rights, created by state law, to 
use the waters of a navigable stream 
for power purposes. The Court re- 
fused to give such broad scope to 
that statute. 

The Niagara Mohawk Power Cor 
poration held a federal license, is- 
sued under the statute, to divert 
water for power purposes from the 
Niagara River above the Falls and to 
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return it below the Falls. Section 
10 (d) of the act requires each li- 
censee to establish and maintain 
amortization reserves out of any sur- 
plus earned and accumulated in ex- 
cess of a reasonable return on the 
licensee’s net investment. Section 14 
makes the net investment, plus sever- 
ance damages, a principal measure of 
the price that the Government is to 
pay when and if it takes over the 
property. 

The Federal Power Commission 
determined that Niagara’s amortiza- 
tion reserve should be (in round fig- 
ures) $900,000. Niagara contended 
that the correct reserve figure was 
some $500,000. The difference in the 
computation was the result of the 
Commission’s refusal to deduct an- 
nual payments and discounts made 
by the licensee for its use of private 
water rights existing under state law. 
The Commission contended that 
these rights no longer existed. The 
Court of Appeals thought otherwise 
and reversed. 

Mr. Justice Burton, speaking for 
the Court in affirming the Court of 
Appeals, recognized the dominant 
servitude in favor of the United 
States under which all private per- 
sons hold physical properties ob- 
structing navigable waters, but he 
concluded that the Government had 
not exercised its power to abolish the 
state-created rights. (These rights 
were usufructuary rights to use the 
water for the generation of power, 
originally attached to the riparian 
lands, termed corporeal heredita- 
ments.) The Court contrasted the 
language of the 1920 statute with 
that of a 1909 statute where the 
United States had exercised its right 
to take over the Saint Marys Falls 
Ship Canal, which it said contained 
the required “clear authorization” to 
annul pre-existing state rights. 

Mr. Justice REED withdrew from 
decision of the case, while Mr. Jus- 
tice JACKSON took no part in its con- 
sideration or decision. 

Mr. Justice Douctas, joined by 
Mr. Justice BLacK and Mr. Justice 
MiNTON, dissented on the ground 
that, by allowing the deduction of 
the water-right payments in comput- 





ing the amortization reserve, the 
Court was increasing the ultimate 
obligation of the United States. 
The case was argued by Willard 
W. Gatchell for petitioner and by 
John W. Davis for respondent. 


STATES 


Submerged Lands Act Does Not Deny 
States ‘Equal Footing” 


® Alabama v. Texas, Rhode Island 
v. Louisiana, 347 U. S. 272, 98 L. ed. 
(Adv. p. 423), 74 S. Ct. 481, 22 U. S. 
Law Week 4171. (Decided March 15, 
1954.) 

Alabama and Rhode Island moved 
for leave to file bills of complaint 
invoking the Court’s original juris- 
diction to test the constitutionality 
of the Submerged Lands Act of 1953. 
The Court denied the motions in a 
brief per curiam opinion which cited 
the doctrine that the power of Con- 
gress to dispose of any kind of prop- 
erty belonging to the United States 
is without limitation under Article 
IV, Section 3, Clause 2 of the Con- 
stitution. 

The Cuter Justice took no part in 
the consideration or decision of the 
case. 

Mr. Justice REED attached a con- 
curring opinion which took the pos- 
ition that, while Alabama and the 
defendant states were admitted to 
the Union “upon the same footing”, 
that fact does not affect Congress’s 
power to dispose of federal property. 
The cession of the tidelands to the 
defendant states, it was argued, does 
not affect the power and respon- 
sibility of the Federal Government 
“as sovereign to foster and protect 
against foreign and domestic ene- 
mies” while the United States retains 
its regulation and control of the nav- 
igable waters. 

Mr. Justice BLACK, in a dissenting 
opinion, argued that the cession of 
the lands might be an unauthorized 
abdication of essential national sev- 
ereignty. 

Mr. Justice Dovetas alse dissent- 
ed, taking the position that the 
Court’s action was imconsistent with 
the previous tidelands cases and that 
Alabama and Rhode Island were be- 
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ing denied “equal footing” with de- 
fendants by the grant of the tide- 
lands interests to the defendants. 

The cases were argued by William 
E. Powers, Ben Cohen, Si Garrett 
and Marx Leva for complainants and 
by Edmund G. Brown, John L. Mad- 
den, Jesse P. Luton, Jr., and Oscar 
H. Davis for defendants. 


TAXATION 


City Tax on Gross Wages of Employed 
and Net Wages of Self-Employed 


= Walters v. City of St. Louis, 347 
U. S. 231, 98 L. ed. (Adv. p. 399), 
74 S. Ct. 505, 22 U. S. Law Week 
4169. (No. 389, decided March 15, 
1954.) 

A municipal income tax on gross 
salary and wages of the employed 
but only on net profits of the self- 
employed is not on its face a violation 
of due process or a denial of equal 
protection. 

Appellants challenged the validity 
of a St. Louis ordinance imposing 
such a tax. The opinion of the Su- 
preme Court, written by Mr. Justice 
JAcKson, was limited to a holding 
that there was nothing per se invalid 
in the general terms of the enabling 
statute or the ordinance. Appellants 
had filed this action as soon as the 
act became effective. A portion o! 
their wages had been withheld but 
the City had not yet collected the 
tax and there was no evidence as to 
how the amount withheld compared 
with taxes collected from self-em- 
ployed persons. Appellants’ conten- 
tion, therefore, was that any legisla- 
tive classification which distinguishes 
on its face between wage earners and 
the self-employed is constitutionally 
prohibited. The Court refused to so 
hold. The Court found that the reg- 
ulations promulgated under the or- 
dinance had not been passed upon 
by the Missouri Supreme Court and 
therefore did not consider the ques- 
tion of their validity. 

Mr. Justice Doucias, joined by 
Mr. Justice BLACK, concurred in the 
result, leaving open the issue of the 
validity of the regulations “which 
grant employers deductions for taxes 
paid the federal government, yet do 
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not allow employees a deduction for 
the same tax”. 

The case was argued by Stanley 
M. Rosenblum for appellants and by 
Samuel H. Liberman for appellees. 


WITNESSES 


Use in State Court of Testimony be- 
fore Congressional Committee 


® Adams v. Maryland, 347 U. S. 179, 
98 L. ed. (Adv. p. 360), 74 S. Ct. 442, 
22 U. S. Law Week 4150. (No. 271, 
decided March 8, 1954.) 

This is the case in which the Court 
ruled that the testimony of a witness 
committee 


before a congressional 


could not be used in a state court to 


convict him of violation of state 
laws. 
Adams answered a summons to 


appear before a Senate committee 
which was investigating crime. In 
answer to questions, he confessed to 
having run a gambling business in 


The Legal Profession 

in Czechoslovakia 

(Continued from page 490) 
establish the material truth—to note 
all the circumstances which might lead 
to the mitigation of their punish 
ment.?# 

However, the only alleviating cir- 

cumstances mentioned by the de- 

fense attorneys were full confession 

and the willingness of the defend 

ants to testify against one another. 

Statements “that the de- 

fendants were tools of dark imperial 


such as 


istic forces” or “that they were in- 
fluenced by their bourgeois origin 
and their upbringing in a merchant 
family’ 
setting 


can hardly be termed as 
forth mitigating circum- 
stances. 

The counsel for the main defend- 
ant, the former Secretary General 
of the Czechoslovak Communist 
Party, Rudolph Slansky, included 
in his final speech passages which 
had no relation to his task as defense 
attorney, and which, in fact, pro- 


vided material for the political prop- 
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Maryland. That testimony was used 
to convict him of conspiring to vio- 
late the state’s antilottery laws. He 
contended that the conviction was 
forbidden by 18 U. S. C. § 3486, 
which provides that no testimony 
given by a witness in congressional 
inquiries “shall be used as evidence 
in any criminal proceeding against 
him in any court... .” 

The Supreme Court reversed the 
conviction in an opinion written by 
Mr. Justice Biack. While it said 
that there are circumstances under 
which statements to a congressional 
committee might not be protected 
by Section 3486, the Court refused to 
hold that Adams’ 
his immunity against self-incrimina- 
tion under the Fifth Amendment de- 


failure to assert 


prived him of the protection of the 
statute. 

The Court read the statute literal- 
ly, denying that it was intended to 
apply to the use of evidence in fed- 
eral courts only. “Even if there could 


aganda to be derived from the trial 
by the Communist Party and regime. 
He stated: 


The crimes which have been revealed 
in the consideration of this case are 
so monstrous and terrible, and they 
have been committed by persons o¢ 
cupying such important positions in 
our party and state apparatus that our 
working people undoubtedly realize 
the gravity of the danger threatening 
our people’s democratic state during 
the period in which the defendants 
held their positions. Our working peo 
ple also realize the terrible danger to 
which our state would be exposed 
should the American imperialists suc- 
ceed in carrying out their aims and 
attacking our country.?5 
Perhaps most indicative of the 
attitude of the defending attorneys 
was the statement of Dr. Synek, the 
counsel for the last three defendants 
~Hajdu, Fischl and Sling. The Rude 
summarizes his 


Pravo concluding 


remarks as follows: 


In the conclusion of his speech the 
counsel pointed out that the activities 
of the defendants confirm the rule that 
the class enemy does not give up his 
privileged position and his chances of 


sufficiently 


be legislative history 


strong to make ‘any court’ mean 
United States courts only, there is 
no such history.” 

A challenge to the constitutional 
power of Congress to enact such a 
statute was dismissed with the state- 
ment that, since Congress has powet 
to summon witnesses before its com- 
mittees, the “necessary and proper” 
clause gives it power to pass such a 
statute as this. 

Mr. Justice JACKSON, writing a 
concurring opinion, declared him- 
self “in substantial agreement with 
the Court’s opinion but [I] differ in 
that “the 
only controlling fact” for him was 


emphasis”. He declared 
the presence of the statute on the 
books and its meaning to a reason- 
ably well-informed lawyer reading it. 

The case was argued by J. Francis 
Ford and George E. Hayes for peti- 
and by W. Giles Parker for 


respondent. 


tioner 


an idle and easy life without a ruth- 
less struggle, that in this struggle he 
uses all the methods of political specu- 
lation, ambiguity, and of increased 
recklessness, and finally that the mem- 
bers and adherents of bourgeois so 
ciety preserve for a long time their 
opinions and ways of life.2® 
This development, which to a 
Western lawyer amounts to nothing 
less than degeneracy of the “legal 
profession, cannot be considered in 
isolation. It is only a part of the 
sovietization of the whole eastern 
half of the European continent—a 
process which has engulfed the to- 
tality of human relationships in that 
area. Nevertheless, the defeat and 
repudiation of a legal system based 
upon Roman law and its standards 
of fair dealings between man and 
man, which for centuries served as 
a solid foundation of the social life 
of Eastern and Central Europe, clear 
ly indicates the extent of the danger 
to which Western civilization is ex- 
posed. 
24. Rude Pravo, November 27, 1952, page 7. 


25. Ibid 
26. Ibid 
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What’s New in the Law 


The current product of courts, 
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departments and agencies 


Constitutional Law , . . loyalty oaths 

*" Pennsylvania’s loyalty oath, re- 
quired of all governmental employees 
in the state as a condition to employ- 
ment, has withstood a constitutional 
challenge by a nurse discharged from 
the Philadelphia General Hospital 
because she refused to sign the oath. 
Che Supreme Court of Pennsylvania 
ruled that the oath was not vague or 
ambiguous and that dismissal from 
employment for refusal to take the 
oath did not violate constitutional 
concepts of freedom of speech and 
peaceable assembly. 

The oath under fire declares that 
the signer does not advocate “nor 
am I knowingly a member of any 
organization that advocates the over- 
throw of the government . . . by 
force or violence or other unconstitu- 
tional means” or that seeks to deny 
other persons their rights under the 
United States and Pennsylvania Con- 
stitutions. It further provides that 
the signer ‘“‘will not so advocate nor 
will I knowingly become a member 
of such organization” during the pe- 
riod of his state employment. 

It was conceded that the nurse in 
question was utterly opposed to com- 
munism and had been discharged 
solely because she refused to sign the 
oath. It was also conceded that the 
state might have the right to exact 
a loyalty oath in sensitive areas such 
as public school teaching. 

The Court held that the oath did 
not set up a dubious standard for 
guidance. The Court pointed out 
that the standard was a knowing 
membership in an organization ad- 
vocating, or advocacy of, violent 
overthrow, and that therefore no one 
could be convicted of false swearing 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 


if innocently done without knowl 
edge of the true objectives of any 
organization to which he might be- 
long or join while employed by the 
state. In this respect, the Court noted, 
the Pennsylvania oath differed from 
the Oklahoma oath struck down by 
the Supreme Court in Wieman v. 
Updegraff, 344 U.S. 183, because it 
failed to distinguish between know 
ing and innocent membership in 
subversive organizations. 

While the Court declared that the 
argument that the oath 
scribed freedoms of speech and peace 


circum- 


able assembly was somewhat strained, 
it held that these freedoms were not 
absolutes and that an incidental lim- 
itation of personal freedoms is justi- 
fiable when it is necessary in the 
service of an overriding public inter- 
est. 

(Fitzgerald v. City of Philadelphia 
et al., Sup. Ct. Pa., February 10, 1954, 
rehearing denied March 4, 1954, 
Stern, C.]., 102 A. 2d 887.) 


Contempt . . . attorneys 


® The care and caution with which 
a judge must surround a finding and 
conviction for direct contempt has 
been illustrated by a recent case in 
the Supreme Court of Illinois. The 
Court reversed the conviction of an 
attorney for a supposed contempt 
committed in the presence of the 
trial court where the judge’s order 
recited a number of conclusions of 
the judge having nothing to do with 
the alleged contempt. From this cir- 
cumstance, the Court reasoned that 
the trial judge’s ire might have been 
aroused as much by these extraneous 
considerations as by the attorney's 
persistent pursuit of an improper 
line of jury argument, which pre- 
sumably was the trial court’s basis 
for the contempt order. 

In a rather long order, the judge 
recited that the attorney had refused 


Richard B. Allen 
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to desist from making a jury argu- 
ment to which the judge had sus- 
tained objections. But the order also 
contained statements that the judge 
considered the state’s case against 
the attorney's client proved and that 
the judge was satisfied from the evi- 
dence and “his general knowledge” 
that the attorney’s client was a mem- 
ber of an organized shoplifters’ ring. 

Che Court, upon reading the rec- 
ord, found that, while the attorney 
had persisted in improper argument, 
the judge had control of the situa- 
tion and that the admonitions given 
at the time did not indicate that he 
thought the attorney’s conduct con- 
temptuous. The Court was also in- 
fluenced by the fact that the con- 
tempt order was not entered until 
more than nine hours after the argu- 
ment and shortly after the jury had 
been unable to agree upon a verdict 
and had been discharged. 

(People v. Loughran, Sup. Ct. Il., 
March 17, 1954, Maxwell, ]., 118 
N.E. 2d 310.) 


Divorce . . . alimony 


= A New York Court has held that 
a divorced wife’s remarriage, even 
though later annulled, constitutes a 
remarriage under a separation agree- 
ment providing that the former hus- 
band make support payments to the 
wife “until she shall remarry”. So 
ruling, the Supreme Court, Appellate 
Division, First Department, declared 
that the wife could not require re- 
sumption of the support payments. 

The case revealed a background of 
what the Court termed “round- 
robin” Nevada divorces and contem- 
plated remarriages. It was shown that 
the wife knew the tenuous character 
of her remarriage and that her sec- 
ond husband might not be legally 
divorced from his former wife, which, 
indeed, was the ground she used in 
annulling her second marriage. She 
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did not request support from the 
second husband, as she might have 
done under a New York statute pro- 
viding for alimony in cases of an- 
nulment. 

The Court remarked that the “le- 
gal confusions engendered by multi- 
ple divorce laws and multiple mar- 
riages had already confounded many 
analytical legal minds”, and said that 


“ 


“no lawyer would draft [a separation 
agreement] using the phrase ‘until 
she shall remarry’ and claim that 
under all circumstances it has an 
unequivocal sense”. 

“Tt makes neither sense nor reason 
nor is it good policy”, the Court 
observed, “that the husband should 
stand ever ready to support the wife, 
insuring her maintenance should she, 
with full knowledge of the facts, but 
confused or misled by the vagaries 
of matrimonial law, discard or be 
discarded by a second husband be- 
cause of legal infirmities in the re- 
marriage”. 

(Gaines v. Jacobsen, N.Y. S.C. App. 
Div., Ist Dept., February 16, 1954, 
Breitel, J., 127 N.Y.S. 2d 909.) 


Divorce . . . right to action 


® Illinois’s so-called sixty-day ‘‘cool- 
ing-off period” divorce law has been 
held unconstitutional by the Su- 
preme Court of that state. 

The legislation, enacted in 1953, 
provided that before filing a com- 
plaint for divorce, separate mainte- 
nance or annulment, a litigant had to 
file at least sixty days before com- 
mencing his suit a statement of 
intention to file such a suit. Under 
certain circumstances, the trial court 
could waive the sixty-day period for 
reasons supported by affidavit. Dur- 
ing the sixty-day period, the trial 
judge was required to request the 
parties to come before him for a 
conference for the purpose of deter- 
mining whether there was any basis 
for reconciliation. No appearances 
were required, however, and the en- 
tire conference, if held, did not be- 
come a part of the later record in the 
case if a complaint were in fact 
later filed. 

The Court held that the legisla- 
tive imposition of a period of time 
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during which the litigant was dis- 
abled from commencing his suit 
violated a provision of the Illinois 
Constitution that “every person 
ought to find a certain remedy in 
the laws for all injuries and wrongs 
which he may receive in his person, 
property or reputation. . . .” Cause 
for divorce, the Court declared, is 
certainly an injury or wrong within 
the contemplation of the constitu- 
tional language. 

The Court noted that divorce is 
purely a statutory action and con- 
ceded that it could be eliminated en- 
tirely by the legislature. But, the 
Court continued, a state may not 
attach unconstitutional conditions to 
the exercise of a right even though 
the right itself exists entirely at the 
pleasure of the state. 

The Court also rejected a conten- 
tion that the statute was merely pro- 
cedural and that it provided machin- 
ery analogous to a pretrial confer- 
ence. Here the Court replied that if 
it were merely procedural it would 
have to apply uniformly, whereas the 
statute allowed for immediate filing 
of suits under some circumstances. 
The pretrial conference analogy 
failed in the Court’s opinion because 
such conferences occur after a suit 
has been commenced and attendance 
of the parties and counsel is compul- 
sory. 

The statute also failed constitu- 
tionally, the Court ruled, because it 
violated the doctrine of separation 
of powers by placing the judge in 
the position of a mediator with no 
litigation subject-matter before him 
to decide. “The function here re- 
quired of a judge”, the Court said, 
“is too remote from normal judicial 
duties to be sustained.” 

(People ex rel. Christiansen v. Con- 
nell, Sup. Ct. Ill., March 17, 1954, 
per curiam, 118 N.E. 2d 262.) 


Constitutional Law . . . separation of 
powers 

® The United States District Court 
for the Southern District of New 
York has refused to enjoin a United 
States Senator from enforcing a sub- 
poena to produce documents before 
an investigating committee, on the 


ground that to do so would be a 
violation of the doctrine of separa- 
tion of powers. 

Senator McCarthy, as Chairman of 
the Permanent Subcommittee on In- 
vestigations of the Senate Committee 
on Government Operations, had 
caused subpoenas to be served on 
private persons requiring the pro- 
duction of any records in their posses- 
sion relating to certain hearings at 
Fort Monmouth, New Jersey. The 
persons served claimed that some of 
the documents might be classified 
and sought to have the subpoenas 
suspended. They also sought a de- 
claratory judgment with regard to 
their obligations to the Department 
of the Army. 

The Court stated it was clear that 
the question presented and the relief 
scught, in the present state of the 
case, was “beyond the purview of 
the judicial branch”. The Court said 
that it was “a fallacy to assume that 
courts exist for the adjudication of 
all disputes at all levels of their de- 
velopment”, and pointed out that 
there would be ample opportunity 
for judicial recourse if later a case 
were presented, such as for contempt 
of the committee. Any prior restraint 
on the committee, the Court ob- 
served, must come from Congress. 

The mere fact that relief was also 
asked under the Declaratory Judg- 
ment Act [28 U.S.C.A. §2201 et seq.] 
did not make a justiciable case or 
controversy where none existed oth- 
erwise, the Court ruled. 

(Fischler et al. v. McCarthy, U.S. 
D.C. $.D. N.Y., January 6, 1954, 
Kaufman, J., 117 F. Supp. 643.) 


Husband and Wife . . . right to reside 
on Indian lands in New York 

® New York state’s Indian laws pro- 
vide that only the members of a 
nation, tribe or band may settle or 
reside on land owned by it. The stat- 
ute also provides a summary process 
by which Indians may obtain the 
removal of intruders. 

In applying this statute the Su- 
preme Court’s Appellate Division, 
Third Department, has held that the 
white husband of an Indian wife may 
not live on the reservation with his 
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vile even though she owns land 
here. The intent and mandate of 
he statute is so clear, the Court ob- 
erved, that even a private Indian 
»wner of land has no right to permit 

person other than a member of the 
Indian unit to reside or settle on his 
land. 

The Court conceded that the pol- 
icy of the law was to encourage hus- 
bands and wives to live together, but 
it felt that compliance with the In- 
dian laws was of paramount impor- 
tance, in view of the fact that there 
was no showing that the couple could 
not live elsewhere. The Court con- 
cluded: “A married person does not 
necessarily find admissible welcome 
in every place his spouse may be en- 
titled to go.” 

(Fischer v. Checkman N.Y. S.C. 
\pp. Div., 3d Dept., March 24, 1954, 
Bergan, J.) 


Libel and Slander . . . privilege 


* The mayor of a city does not enjoy 
an absolute privilege from an action 
for slander for statements made in 
his official capacity while presiding 
at a meeting of the city council, the 
Supreme Court of Iowa has held. 
The of Des Moines had 
made a derogatory Statement con- 


mayor 


cerning an attorney during a council 
meeting while the attorney and his 
client The defense 
raised by the mayor was that the 


were present. 
statement was absolutely privileged. 

The Court discussed the theory of 
privilege in libel and slander and 
concluded that it arose from public 
policy—that it was more to the ad- 
vantage of the public that legislative 
and judicial proceedings be con- 
libel 
slander actions than that some per- 


ducted without fear of and 
sons suffer loss of reputation. The 
privilege, the Court said, attaches 
only to recognized positions and oc- 
casions. And neither the position of 
mayor nor a city council meeting 
provided the necessary basis, the 
Court concluded. 

While the Court indicated that it 
thought a qualified or conditional 
privilege might arise under the cir- 
cumstances, this was not involved in 


the case since the defendant mayor 
had stood on his motion to dismiss 
on the ground that he enjoyed an 
absolute privilege at the time and 
place of the statement. 

(Mills v. Denny, Sup. Ct. lowa, 
March 9, 1954, Larson, J., 63 N.W. 


2d 222.) 


Military Law . . . court-martial juris- 
diction over former serviceman 


® The Court of Appeals for the Dis- 
trict of Columbia Circuit has found 
constitutional a provision of the 
Uniform Code of Military Justice 
providing that a former serviceman 
may be tried by court martial for 
certain crimes committed while in 
the service, even though the accused 
is a civilian at the time of the trial. 

The provision of the Code in ques- 
tion [50 U.S.C.A. §553 (a)] states that 
a former serviceman is not relieved 
of amenability to trial by court mar- 
tial if he is charged with having 
committed, while in uniform, a crime 
punishable by confinement for five 
years or more and for which he can- 
not be tried by any court in the 
United States or its territories. This 
is a new concept introduced into 
military law with the passage of the 
Uniform Code in 1950. 

The accused was charged with 
murder allegedly committed in Ko- 
rea while the accused was in a mili- 
tary status. He was arrested as a 
civilian in the United States and re- 
moved, without preliminary hearing, 
to Korea. The United States District 
Court for the District of Columbia, 
while not holding the controversial 
Code provision unconstitutional, is- 
sued a writ of habeas corpus requir- 
ing the accused’s return to the United 
States, on the ground that he had 
not been afforded a preliminary hear- 
ing in accordance with Rule 5 of the 
Federal Rules for Criminal Proce- 
dure. [See 39 A.B.A.]. 917, October, 
1953.) 

But on appeal the Court held that 
the provision of the Code was consti- 


tutional and that consequently the 
proceedings against the accused were 
to be viewed as court-martial pro- 
ceedings. Therefore, the Court con- 
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tinued, the accused was entitled to 
no indictment or presentment since 
the Fifth Amendment excepts “‘cases 
arising in the land or naval forces”. 
But nevertheless, the Court found, a 
military accused has similar protec- 
tion under the “thorough and im- 
partial” investigation provisions of 
the Uniform Code. 

As to the accused’s contention that 
he was entitled to a hearing before 
removal, the Court replied that there 
was no constitutional requirement 
for such a hearing and that Rule 5 
did not apply to court-martial pro- 
ceedings. The Court noted that cases 
dealing with extradition, from which 
it said the concept of a removal hear- 
ing stems, were not applicable be- 
cause “it is not proposed to remove 
the accused from the custody of the 
United States Government. . . . The 
removal is a matter of distance, not 
a matter of jurisdiction.” 

Although the accused did not raise 
the point, the Court considered 
whether due process required a civil 
hearing before the accused was sub- 
jected to the jurisdiction of a mili- 
tary tribunal, but found that no 
statute or case pointed to such a 
requirement. The promulgation of a 
requirement like this, the Court de- 
clared, should be the province of the 
Congress, not the courts. 

(Talbott v. U.S. ex rel. Toth, C.A. 
D.C., March 25, 1954, Prettyman, J.) 


Taxation . .. what constitutes income 

" Payments received either in satis- 
faction of a judgment for punitive 
or treble damages or in an out-of- 
court settlement of such a claim do 
not constitute income within the 
meaning of I.R.C. §22 (a), according 
to the Court of Appeals for the Third 
Circuit. The money under considera- 
tion arose from treble damage claims 
under §4 of the Clayton Act [15 
U.S.C.A. §15]. 

While the Court placed some re- 
liance upon the classic definition of 
income devised in 1920 by the Su- 
preme Court in Eisner v. Macomber, 
252 U.S. 189, it also noted approv- 
ingly Justice Holmes’s statement in 
1931 in U.S. v. Kirby Lumber Co., 
284 U.S. 1, deprecating the value of 
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judicial definitions of income. Never- 
theless, the Court observed, Eisner 
indicated that income should be un- 
derstood in the manner it is used in 
“common speech”. 

Adopting this approach, the Court 
said: ‘We believe that the ordinary 
man regards income as something 
which comes to him from what he 
has done, not from something which 
is done to him... the ordinary man 
using terms of common speech would 
not regard punitive damages as ‘in- 
come’.” 

The Court found that the cases 
holding that funds paid to corpora- 
tions as “insider short-swing profits” 
under the Securities Exchange Act 
[see below] were distinguishable. Re- 
jected also was the Government's 
contention that any property or 
money coming into the hands of any 
person is taxable as income unless 
specifically exempted. Sources of the 
property or money must still be con- 
sidered, the Court said. 

(Commissioner v. Glenshaw Glass 


Co., C.A. $d, April 9, 1954, Biggs, 
C.J.) 


®" In another what-constitutes-in- 
come case, the Court of Appeals for 
the Second Circuit has held that 
money paid into the treasury of a 
corporation under §16 (b) of the Se- 
curities Exchange Act [15 U.S.C.A. 
§78p (b)] as so-called “short-swing 
profits” realized by an “insider” is 
taxable income to the corporation. 

The Court had little patience with 
Eisner. Its definition of income, the 
Court remarked, “has met the com- 
mon fate of generalities, and it has 
long since given way to an empirical 
case by case approach, which has the 
virtue of elasticity and makes pos- 
sible a more sensible solution of new 
problems as they arise.” 

The issue in the case, the Court 
stated, was “simplicity itself’. The 
corporation had unrestricted use of 
the funds received, and the funds 
were not accretions to capital or com- 
pensation for a loss; accordingly, 
they were income. But, the Court 
remarked, policy considerations may 
play a decisive role in the considera- 
tion of punitive damages as income. 
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In agreement with the Court that 
“insider short-swing profits’’ are in- 
come is the United States Court of 
Claims in Park and Tilford Distillers 
Corp. v. U. S., 107 F. Supp. 941, cert. 
den. 345 U.S. 917. 

(General American Investors Co. 
v. Commissioner, C.A. 2d, March 9, 
1954, Medina, J.) 


* Illustrating the continuing prin- 
ciple of income tax law that a lottery 
prize is taxable is a recent case in 
the United States District Court for 
the Northern District of California. 

The taxpayer won an automobile 
in a drawing conducted by a news- 
paper as a circulation promotion 
scheme. When a subscriber made his 
monthly payment for the paper, he 
received a certificate constituting a 
chance in a monthly drawing. The 
winner had to have the certificate in 
his possession and be a subscriber at 
the time of the drawing. The tax- 
payer had been a subscriber before 
the drawing and continued so after- 
wards. As a matter of fact, he didn’t 
know he had the certificate, since it 
had been filled out by his maid when 
she paid the monthly bill. 

The Court held that the maid was 
the taxpayer’s agent in complying 
with the rules of the contest and that 
the car was not a gift, but taxable 
income. 

(Reynolds et al. v. U. S., U.S. D.C. 
ND. Calif., February 12, 1954, Har- 
ris, J., 118 F. Supp. 911.) 

Torts . . . cause of action 

® A retail dealer in gas furnaces has 
no cause of action against a gas pub- 
lic utility on account of the latter's 
alleged furnishing of gas to custom- 
ers’ homes without first having re- 
quired the customers to obtain writ- 
ten permits, according to a decision 
of the Court of Appeals for the First 
Appellate District of Ohio. 

During the natural gas shortage of 
1948-1950, the state public utilities 
commission had required all new 
users of gas furnaces to obtain per- 
mits from gas utilities before instal- 
lation of the equipment. The com- 
mission had further directed that 
utilities could refuse service to and 





disconnect any facilities for which 
permits had not been obtained. The 
plaintiff alleged that the defendant 
had violated the commission’s orders 
by allowing gas-fired space heating 
equipment to be installed and fur- 
nished with gas without requiring 
permits. It was further charged that 
had the defendant not done this, gas 
would have been available “for law- 
ful and authorized uses” and the 
defendant would have sold a given 
number of additional space heating 
units. Judgment was asked for the 
presumed lost profit on these sales. 

The Court, in sustaining the de- 
fendant’s demurrer, noted that the 
plaintiff had not alleged that any of 
its prospective customers had applied 
to the defendant for a permit and 
had been refused, nor was it charged 
that the defendant’s action prevented 
the performance of any specific in- 
stallation contracts that the plaintiff 
might have had. 

The Court declared that even a 
private gas consumer could have no 
cause of action against the utility 
until he had applied for the gas 
permit and been refused. “For strong: 
the therefore 
reasoned, “a disappointed dealer in 
heating units, deprived of an antici- 
pated sale thereby, would have no 


er reasons,” Court 


cause of action.” 

Che fact that the utility may have 
violated the commission’s orders did 
not create liability, the Court de- 
the legislation 
which the commission acted could 


clared, for under 
hardly be construed as giving rise to 
a duty on the part of the utility to 
the dealer. This was not a case, the 
Court concluded, in which the util- 
ity failed to perform a public duty 
resulting in damage to one to whom 
such duty was owing. 

(Floyd and Co. v. Cincinnati Gas 
and Electric Co., Ohio C.A. Ist Dist., 
February 8, 1954, Matthews, J.) 


Trusts . . . charitable uses 


® The advent of socialized medicine 
in England does not defeat a testa 
mentary charitable gift over to three 
English hospitals and a_ hospital 
fund, the Appellate Court for the 
First District of Illinois has held. In 
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upholding the provisions of a Chi- 
cago testator’s will against the chal 
lenge of the testator’s heirs that 
nationalization would prevent the 
purposes of the will from being car- 
ried out, the Court said that medical 
ind hospital care are not any the less 
haritable functions because they are 
performed by a government. 

The will provided that income 
should be paid to certain relatives 
for their lives and then divided the 
corpus to three voluntary, or private, 
hospitals and a hospital fund in 
London engaged in making grants to 
voluntary hospitals. Following pas 
sage in 1946 by Parliament of the 
National Health Service Act, man 
agement of the hospitals passed to 
regional boards and the title to the 
properties to the Minister of Health. 
rhe London fund was not affected 
itself by nationalization, although its 
former objects of bounty—voluntary 
hospitals—ceased to exist. The trustee 
commenced the 
instructions. 


instant action for 

The Court held that the equitable 
remainders in favor of the hospitals 
and the hospital fund had vested 
prior to nationalization and that the 
charitable gifts could not fail in view 
of the fact that the hospitals were 
still operating in the same commu- 
nities. This, the Court remarked, was 
the essence of the testator’s gift, and 
the fact that the funds would pass 


to a board different from that which 
he might have intended did not affect 
the use of the funds. Of course the 
English hospitals and the fund were 
able to show and guarantee to the 
Court that the funds would be used 
for the particular hospitals designat 
ed by the testator and in the manner 
he provided. 

The Supreme Court of Rhode 
Island took a different view of the 
effect of socialized medicine in Penn- 
sylvania Company for Banking and 
Trusts v. Governors of London Hos 
pital, 79 R. I. 
the testator had imposed specific pur 


74, but in that case 


poses upon the funds and had also 
provided for an alternative gift in 
case of failure of his gift to the 
hospital. 

(First National Bank of Chicago v. 
King Edward’s Hospital Fund et al., 
App. Ct. IIL, Ist Dist., January 11, 
1954, Burke, J., 117 N.E. 2d 656.) 


What's Happened Since . . . 


® On April 5, 
Court: 


1954, the Supreme 


AFFIRMED unanimously 


(opinion 
by Mr. Cuier JusTice WARREN) a 
decision of the United States District 
Court for the Southern 
New York in FCC v. American 
Broadcasting Co, et al., 110 F. Supp. 
374 \.B.A.]. 503; 
June, 1953), enjoining the Federal 


District of 


(digested in 39 


Applications for Practice Before the 
United States Court of Military Appeals 


The Judge Advocates Association 
has arranged with the judges of the 
United States Court of Military Ap- 
peals for a special ceremonial session 
of the Court to be convened at the 
United States Court House in Chi- 
cago at 3:00 p.m. on August 17, dur- 
ing the week of the American Bar 
\ssociation’s Annual Meeting. The 
Court will entertain motions for ad- 
mission to the bar of the Court at 
this special session. 

\ member of the bar of any fed 
eral court or of the highest court ol 
iny state may apply for admission to 
the bar of the United States Court 


of Military Appeals by filing with 
the clerk an application, the form for 
which will be supplied on request 
made to the clerk of the Court, to 
gether with a certification of the 
proper court of the applicant’s mem- 
bership in good standing at the bar. 
Admissions are granted on oral mo- 
tion in open court. There are no 
fees charged for admission or certifi- 
cates. 

Interested persons should write to 


Alfred C. Clerk, 
States Court of Military Appeals, 


Proulx, United 


Washington 25, D. C., for the form 
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from 
adopting rules prohibiting the broad- 
casting and telecasting of “give-away” 


Communications Commission 


programs on the ground such pres- 
entations were lotteries within the 
meaning of 18 U.S.C.A. §1304. (See 
page 515, supra.) 

REVERSED 6-to-2 with a per curiam 
opinion a judgment of the United 
States District Court for the Southern 
District of New York in Sacher v. 
Association of the Bar of the City 
of New York et al., 206 F. 2d 358 
(digested in 39 A.B.A.J. 914; Octo- 
ber, 1953, sub. nom. Matter of Sach- 
er), in which that court had per- 
manently disbarred one of the at- 
torneys for the so-called twelve first- 
string Communists in their Smith 
Act trial. The Court said permanent 
disbarment was “unnecessarily se- 
vere” and remanded for further pro- 
ceedings. (See page 515, supra.) 

DeNiED CERTIORARI in Hickok v. 
Toledo Society for Crippled Chil- 
dren, 261 S.W. 2d 692 (digested in 
10 A.B.A.J. 148; February, 1954), 
leaving in effect a decision of the 
Supreme Court of Texas that the 
law of Texas, rather than Ohio, gov- 
erns an Ohio testator’s transfer of 
his interest in a partnership holding 
lexas mineral rights, even though an 
equitable conversion may have re- 
sulted the executors’ testa- 
mentary-directed transfer of the part- 
nership interest for corporate stock. 


from 


application for admission. Filing of 
applications with certification of bar 
membership if to be presented at 
this special session may be filed di- 
rectly with the clerk with a notation 
“Chicago Session” or by mailing to 
the Judge Advocates Association, 
1010 Vermont Avenue, N.W., Wash- 
ington 5, D. C., which organization 
will provide sponsors to make the 
oral motion in open court and will 
co-ordinate the arrangements for the 
special ceremonial session in Chicago 
with the judges and clerk of the 
Court. 
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® As another article in the series on comparative legislative procedures the editor in 


charge is happy to present the following statement of law-making in Chile which 


Dr. Gutiérrez has prepared. 


Law-Making 
by Sergio Gutiérrez O., Director of Catholic University School of Law 
Santiago, Chile 


® Law in Chile is the result of the 
concurring wills of both the Parlia- 
ment and the President of the Re- 
public who are co-legislators. 

As a general rule, initiative for the 
making of laws can be exercised by 
either of the above powers. 

The presidential initiative—called 
“message’”—is in the form of a docu- 
ment bearing the President’s signa- 
ture, which is composed of two dif- 
ferent parts: (1) an _ exposition 
outlining the reasons that justify the 
enactment of the law in question and 
its field of application; (2) the text 
of the law. The first part is very im- 
portant, as it frequently furnishes 
most valuable criteria for the judicial 
interpretation of the law on the basis 
of its “purpose”, an element to which 
the judge is entitled to resort when- 
ever the “obvious meaning of the 
words” is misleading. 

The initiative arising from con- 
gressmen—called ‘‘motion’—consists 
of the same two parts already men- 
tioned. For the purpose of granting 
free discussion, the Constitution pro- 
hibits the signing of the motion by 
more than ten (10) Deputies (from 
a total of 147) and by more than five 
Senators (from a total of 45.) 

As stated above, the first step in 
law-making can take place either in 
the Executive Power or in either of 
the two Houses (Chamber of Depu- 
ties and Senate.) However, the Con- 
stitution requires in certain cases 
that the initiative must emanate 
either from the President himself or 
from one of the two Houses. It 
should be noted that in the latter 
case the President is not precluded 
from promoting laws on the same 
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matters. In other words, the exclusive 
power of the President is actually 
such; the jurists, however, have con- 
cluded that the “exclusive” power of 
either of the Houses precludes the 
other, but not the President, from 
acting on the same matter. 

Laws for the establishment of 
taxes and, consequently, the Budget 
of Public Service Expenses and all 
laws relating to compulsory or vol- 
untary military service must emanate 
from the Chamber of Deputies. Laws 
relative to general pardons must orig- 
inate in the Senate. 

A full explanation of the reasons 
for this division of powers would 
require a lengthy exposition. Suffice 
it to say that, apart from tradition, 
its explanation lies fundamentally in 
the character of the Houses, the Sen- 
ate having a rather moderating mis- 
sion whereas the Chamber of Depu- 
ties is composed of individuals who 
are more in contact with the people 
and, therefore, can obtain a better 
picture of public opinion. 

It should be pointed out that the 
exclusive power of one of the Houses 
for the promotion of certain laws 
does not preclude the other from 
modifying the project, provided such 
modifications do not change its fun- 
damental ideas or add entirely new 
dispositions thereto. 

The President’s exclusive power 
to promote certain laws extends to 
financial and administrative matters 
and political laws of high signifi- 
cance. 

Financial matters comprise: (a) 
increases or modifications of esti- 
mates relative to public sources of 
income; (b) modifications of the 





item “variable expenses” contem- 
plated in the Budget of Public Serv- 
ices Expenses (there are also “fixed 
expenses”); and (c) requisition for 
increases in any of the budget’s items. 

In the administrative field, the 
President is endowed with exclusive 
power to promote laws that: (a) 
modify the political or administra- 
tive division of the country; and (b) 
create new public offices and charges 
and establish or modify salaries of 
public servants. This is required by 
a recent amendment to the Consti- 
tution, designed to prevent the in- 
tervention of the representatives in 
the public services of the Administra- 
tion. 

It is, finally, the exclusive right 
of the President to submit to Con- 
gress for approval any bills relative 
to international treaties or to the 
declaration of war. 


Discussion and Approval 


Practically all rules pertaining to the 
discussion and approval of a bill 
within Congress are found in the 
internal regulations of both Houses 
rather than in the Constitution. 

The House to which a bill is first 
presented is called the Origin House 
throughout the proceedings, while 
the other is referred to as the Re- 
visory House. 

According to the Constitution, 
once a project of law (presented 
either in the form of “message” ot 
“motion”) has been approved by the 
Origin House, it must be passed on 
immediately to the other House for 
discussion. The purpose of this con- 
stitutional provision is that both 
Houses, although they constitute in- 
dependent units, should work on a 
“team” basis. However, the provi- 
sion has not been interpreted as man- 
datory since Congress has discretion- 
ary power to establish its own work 
ing schedule, provided that it does 
not interfere with the mechanism of 
so-called “urgency”, hereinafter ex 
plained. 

If a project of law is rejected by its 
Origin House, such project cannot 
be submitted again until the end of 
one year. Neither can it be presented 
to the other House during the one 
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year term. 

A fundamental principle of Chil- 
ean public law being that legislative 
bodies are of a permanent nature, 
any project of law under discussion 
while congressional elections take 
place must be resumed again at the 
stage in which it was left, as soon as 
Congress reconvenes. 

Unless the House unanimously 
votes not to do so, projects by law 
are given first consideration in each 
House by permanent committees. 
These committees are designated at 
the beginning of each legislative 
term by the President of the perti- 
nent House, his action being based 
on proposals made by the “Parlia- 
mentary Committees” representing 
each political party having members 
in the House. Party representation 
on committees is proportional to the 
number of members of each party 
in the House. 

While a project is under study, 
the pertinent committee may modi- 
fy, correct, add to or amend the orig- 
inal project of law. The result of the 
committee’s work is embodied in a 
“report” which also includes the 
designation of a “reporter” to the 
House. This “reporter” is not subject 
to any restrictions with regard to 
time while giving the House a com- 
plete account of the work accom- 
plished by the committee. 

Any project of law has two discus- 
sions before the House. One is called 
“general discussion”; the other “‘par- 
ticular [specific] discussion”. The 
general discussion concerns the fun- 
damental ideas of the project; only 
at this stage can any member of the 
House make suggestions regarding 
the project. Once the general discus- 
sion has been exhausted, the project 
is voted and, if approved,’ it is re- 
turned to the committee with the 
suggestions made thereto. 

For the purpose of presenting its 
second report, the committee revises 
the project again, including the sug- 
gestions adopted, and prepares the 
final text. The provisions that have 
not been subject to suggestions in 
the House are considered approved. 

The particular (specific) discussion 
is carried through provision by pro- 


vision, with the exception mentioned 
in the last part of the preceding para- 
graph. The suggestions rejected by 
the committees must be supported by 
the signature of at least 40 members 
of the Chamber of Deputies in order 
to be considered in the particular 
discussion of the project. 

It should be noted that the regula 
tions of both Houses contain provi- 
sions adequate to prevent a project 
of law from being “bottlenecked” by 
the minority by means of blocking 
tactics. A good example is the so- 
called “closing of the debate”. In the 
Chamber of Deputies “closing of the 
debate” can be decided by a major- 
ity vote, when the following cir- 
cumstances exist: I. During the 
general discussion: (a) when the dis- 
cussion has already taken three full 
consecutive sessions; or (b) when 
more than ten deputies have given 
their views. II. During the particular 
discussion: (a) when the debate over 
only one provision has taken a full 
session; or (b) when three or more 
deputies have participated in the 
discussion over one provision and at 
least two of them have taken separate 
positions. 

If an attending member of the 
Cabinet or a “Parliamentary Com- 
mittee” requests the “closing of the 
debate”, such motion must be voted 
upon at once and if approved the 
House thereupon proceeds to vote 
on the project. 


Urgency 


The President of the Republic may 
intimate to either of the Houses the 
“urgency” he has in obtaining the 
approval of a certain project of law. 
The pertinent House cannot refuse 
such intimation and may only quali- 
fy same, establishing whether the ap- 
proval (or refusal) of the project is 
“simply” urgent, “most” urgent or 
“extremely” urgent. 

“Simply” urgent means that the 
project must be considered and dis- 
posed of within a term not to exceed 
thirty days (in certain cases, such 
term must not exceed fifteen days.) 

“Most” urgent means that the 
project must be considered and dis- 
posed of within a term not exceed- 


Department of Legislation 


ing five days, distributed as follows: 
one day for the first report of the 
committee; one day for the general 
discussion; two days for preparing 
and submitting the second report of 
the committee; and one day for the 
particular discussion. 

" urgent means that 
the project is exempted from going 
to the corresponding committee (un- 
less the House expressly votes to the 
contrary) and has to be approved in 
two days. 

As can be seen, this mechanism 
must be applied with great caution 
in order to avoid the passing of bills 
not properly studied or even to 
prevent such mechanism from be- 
coming useless. 


“Extremely’ 


Disagreements 


As previously mentioned, the law 
in Chile is the result of the agree- 
ment between the Presidential and 
the Congressional will. To obtain 
this, a previous agreement between 
both Houses is required. In case of a 
failure to agree the following pro- 
cedure is followed: 

The congressional disagreement 
may be “total” or “partial”. Total 
disagreement occurs when the Re- 
visory House rejects the entire proj- 
ect of law approved by the Origin 
House. In this event the project re- 
turns to the Origin House and if this 
one insists on it by a majority of 
two thirds of its members, it goes 
back to the Revisory House. In order 
to maintain its disapproval, the Re- 
visory House must insist on its re- 
jection by a majority of two thirds 
of its members. Thus, total disagree- 
ment can be overcome by the joint 
majority of two thirds in one House 
and one third plus one in the other. 
Total disagreement is not frequent. 

Partial disagreement exists when 
the Revisory House either corrects or 
amends the project of law approved 
by the Origin House. In this case, 
if the Origin House approves the 


1. The quorum required for the House “‘to be in 
session and adopt resolutions’’ is one fifth of the 
Chamber of Deputies and one fourth of the 
Senate. However, these ‘‘quorums’’ are not re- 
quired to remain in session. Special quorums are 
exceptionally required to decide on certain matters. 
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corrections or additions by a simple 
majority, an agreement has been 
reached. However, if the Origin 
House turns down such corrections 
or amendments by a simple majority, 
the project goes back to the Revisory 
House, which needs a majority of 
two thirds of its members in order 
to insist. If sucin majority is obtained, 
the project has to go again to the 
Origin House which, in turn, re- 
quires a majority of two thirds of its 
members in order to maintain its 
rejection. If this is the case, the proj- 
ect of law is abandoned, because Con- 
gress has been unable to overcome 
its internal disagreement. 

Normally, of course, a project of 
law reaches congressional approval 
in three steps: (1) Approval (simple 
majority) in the Origin House; (2) 
approval of corrections or amend- 
ments (simple majority) in the Re- 
visory House; (3) approval or re- 
jection (both by simple majority) 
of such corrections or amendments 
in the Origin House, the Revisory 
House being unable afterwards to 
insist by a two thirds vote in the cor- 
rections or amendments turned 
down. 

Tradition has established the fol- 
lowing rules for Congress: (1) The 
Origin House may not amend or add 
anything to the corrections or 
amendments introduced by the Re- 
visory House; (2) total or partial 
abolishment of a provision is con- 
sidered to be an amendment or cor- 
rection; (3) a project of law may not 
be amended introducing ideas which 
fundamentally alter its basic purpose. 

Also, it should be pointed out that 
the Constitution foresaw that the 
system of successive insistances could 
lead to practical difficulties. Provi- 
sion was therefore made so that both 
Houses could, in each instance, ap- 
point one mixed committee consti- 
tuted by an equal number of Sen- 
ators and Deputies. The constitu- 
tional role of this type of committee 
is to propose ways and means to over- 
come the actual or probable diff- 
culties, but not to adopt resolutions. 

In connection with any project of 
law already approved by Congress, 
the President of the Republic may 


526 








American Bar Association Journal 


do one of the following three things: 
(a) he may give the project his per- 
sonal approval; (b) he may reject 
the project, either totally or partly, 
1.e., exercise his veto powers; and 
(c) he may take no action at all with- 
in the thirty days following the re- 
mittance of the project to his office. 

(a) The first possibility implies no 
difficulty whatsoever, since an agree- 
ment has been reached between the 
two co-legislators. The next step to 
be taken is the promulgation and 
publication of the bill. 

(b) The President of the Republic 
must exercise his veto power within 
the term of thirty days following the 
reception of the project of law. In 
the event that he decides to do so, he 
may either submit his objections to 
Congress in the form of a new article 
or articles, or he may leave this task 
to Congress, stating only his reasons 
for rejecting any part of the project 
of law. 

Congress, in order to insist on the 
approval of the entire project, must 
reject the presidential objections by 
a majority vote including two thirds 
of the members of both Houses. 

The congressional rules provide 
that if only one of the Houses repeals 
the presidential objections by a two- 
thirds majority, it is understood that 
Congress does not insist on the enact 
ment of the particular bill. 

(c) If the President fails to take 
action within thirty days following 
the receipt of the bill, the “tacit” 
(automatic) promulgation of the law 
operates. 

Should the annual period of ses 
sions close prior to the termination 
of the thirty-day term, the President 
must submit his objections to Con- 
gress within the first ten days of the 
following ordinary or extraordinary 
period. If he fails to do so, the “tacit” 
promulgation operates again. 


Sessions and Quorums 


The Chilean Constitution provides 
that Congress shall convene each year 
from May 21 to September 18, for 
the so-called “ordinary period of 
sessions”, and that, exceptionally, 
Congress may convene for “extra- 
ordinary sessions” either by request 


of the Executive Power or by sum- 
mons from the President of the Sen- 
ate upon the written request of the 
simple majority of the Chamber of 
Deputies or of the Senate. 

If summoned by the President of 
the Republic, the “extraordinary 
sessions” cannot be devoted to the 
discussion of any matters other than 
those contemplated in the presiden- 
tial summons. “Extraordinary ses- 
sions” held on the initiative of Con- 
gressmen be devoted to the 
study of any subject. 

As already stated, normally the 
Senate requires the assistance of a 
fourth of its members in order to be 
able to adopt resolutions, whereas 
the Chamber of Deputies requires 
only the fifth part of its members 
to be present. 


may 


Publication 
Article 6 of the Civil Code 
vides: “A Law does not become ob- 


pro- 


ligatory until promulgated, accord- 
ing to the Political Constitution of 
the country and published according 
to the following precepts.” 

It has already been stated that 
promulgation can be either express 
or tacit. 

Publication is made in the Official 
Gazette (Journal) appears 
daily, with the exception of holidays. 


which 
Publication can exceptionally be 
other means (the Civil 
Code, which came into force in 1857, 


made by 


was published in a volume sold at a 
low price.) Each law bears a number 
and is usually known by that num- 
ber.2 About 11,000 laws have been 
promulgated. In a few cases, how- 
ever, a law is referred to by a special 
name, 1.e., the name of its author in 
any one of the Houses, or by the 
name of the law’s subject (the anti- 
Communistic law is known as the 
Defense of Democracy Act.) 

For all legal purposes, the date of 
a law is the date of its publication 
and, normally, it fixes the time when 
a law becomes legally effective. Nev- 
ertheless, the Civil Code contem- 
plates the possibility that any law 





2. The Official Gazette was first published in 
1877. Prior to that date, publication was made in 
E! Araucano. 
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may establish a different date on 
which it shall become effective. The 
same Code, however, provides that 
no law shall have retroactive effect 
(Article 9) but can only operate for 
the future. 

A special law was passed in 1861 
for the sole purpose of determining 
whether or not a law can be deemed 
to have retroactive effect. In short, 
the spirit of this law is that not any 
one law which rules the past is “ret- 





roactive”’, but only those which pre- 
tend to destroy legal situations al- 
ready consummated. 

In civil matters, the “irretroactiv- 
ity” of the law is merely a legal prin- 
ciple, but in criminal matters, said 
principle becomes a constitutional 
order; nobody can be committed to 
trial except according to a law pro- 
mulgated prior to the crime and 
before a court created with the same 
anticipation. 


fo) amp (0) (1 





® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Double Deductions Through Charitable Gifts of Income Property 


" A tax-conscious farmer recently 
obtained a “double deduction” in a 
case presenting the much-debated is- 
sue whether income can be realized 
by making a gift.* He simply gave 
the YMCA 100 calves. Being on the 
cash basis, he had already deducted 
the cost of raising the calves, and 
upon making the gift he deducted 
their market value as a charitable 
contribution. A double deduction 
resulted, since the market value of 
the calves was attributable directly 
to the expenditures in raising them. 
No income from the calves was eve 
included in the farmer’s return. 
The Commissioner determined 
that the farmer realized income in 
making the gift to the extent of the 
market value of the calves at the 
time of gift. The Fifth Circuit has af- 
firmed a District Court decision in 
favor of the taxpayer. The Court of 
Appeals decided that income was not 
realized by the gift itself; that the 
calves were property, the value of 
which could only be realized by 
sale; and that until a sale or exchange 


of property for value has been con- 
summated, no gain constituting in- 
come can arise. Otherwise “. . . every 
appreciation in value of property 
passing by gift is realized income. 
We know that is not so, and that, 
though it is and has been the con- 
tention of the Bureau that it ought 
to be, Congress has never enacted 
legislation so providing.” Campbell 
v. Prothro, 209 F. 2d 331 (5th Cir. 
1954). 

In two rulings in 1948, the Internal 
Revenue Service first attempted to 
establish a new concept of realization 
of income: That any gift of property 
held for sale to customers results in 
income to the donor. These rulings 
were based on an interpretation of 
Helvering v. Horst, 311 U.S. 112 
(1940), in which a bondholder had 
detached several negotiable interest 
coupons before their maturity and 
had given them to his son. The son 
collected the interest at the maturity 
of the coupons, but the Supreme 
Court held the donor taxable for the 
full amount of interest received by 
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I'he problems of (a) determining 
whether a law destroys or implies 
the destruction of consolidated civil 
situations, and (b) protecting the 
fundamental rights that the Consti- 
tution recognizes in the civil field 
(i.e., private property) from appar- 
ently “retroactive’’ laws, is, of course, 
very difficult, and has been the ori- 
gin of numerous and not always con- 


sistent judicial decisions. 


the donee. The opinion stated that 
the donor, by procuring payment of 
the interest as a valuable gift to his 
son, had procured a satisfaction ob- 
tainable only by the expenditure of 
money or property. 

In 1.T. 3910, 1948-1 Cum. Bull. 
15, a farmer who contributed wheat 
to a charity was allowed a charitable 
deduction, but he was instructed to 
include in his gross income the mar- 
ket value of the wheat at the time 
of gift. The ruling stated that the 
“products of a farm are... in the 
nature of income .. . and it is be- 
lieved that the satisfaction derived 
from a contribution of such property 

. . results in the enjoyment of in- 
come within the rule established in 
Helvering v. Paul R. G. Horst”. 

In LT. 3932, 1948-2 Cum. Bull. 7, 
the Service ruled that a farmer who 
gave several calves to his son was 
taxable on the value of the calves at 
the time of gift. “Inasmuch as the 
father made a valid gift of cattle 
which he raised for the production 
of income, the father realized income 
by such disposition, and he may not 
escape taxation thereon merely by 
reason of the fact that he derived a 
benefit by means of a gift rather than 
by sale or exchange.” 

The same double deduction occurs 


* For a full discussion, see Miller, “Gifts of 
Income and of Property: What the Horst Case 
Decides’’, 5 Tax L. Rev. 1 (1949); Griswold, Com- 
ment: ‘‘Charitable Gifts of Income’, 65 Harv. L. 
Rev. 84 (1951); Bittker, Comment: ‘Charitable 
Gifts of Income"’, 65 Harv. L. Rev. 1375 (1952); 
Griswold, Comment: In Brief Reply, 65 Harv. L. 
Rev. 1389 (1952); Note, “‘Gratuitous Disposition 
of Property as Realizafion of Income’, 62 Harv. 
L. Rev. 1181 (1949) 
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when depreciated property is given 
to charity at a time when its market 
value exceeds its depreciated basis. 
A taxpayer contributing appreciated 
securities to charity deducts their full 
market value without reporting the 
unrealized gain and even though the 
holding of the securities has given 
rise to nonbusiness deductions. It 
has also been suggested that any tax- 
payer engaged in business who makes 
a charitable gift of items from his 
inventory will obtain a double de- 
duction by reason of (1) the decrease 
in closing inventory resulting in a 
decrease in gross income, and (2) the 
deduction for the charitable contri- 
bution. Here, too, the Service has 
attempted to block a double deduc- 
tion by ruling that a dealer in build- 
ing materials must include in gross 
income the value of building mate- 
rials contributed to a civil defense 
organization. Special Ruling, Octo- 
ber 8, 1951, 525 CCH Fed. Tax Re- 
ports, 96125. 

While the Service has not yet 
attempted to treat the donor of in- 
vestment assets as realizing income 
to the extent of any appreciation in 
their value by the act of giving away 
such assets, the rulings have, how- 
ever, been criticized as a step in that 
direction. 

The fundamental objection to 
treating income as realized upon the 
making of a gift simply stems from 
the fact that Congress has provided 
another method for taxing such in- 
come. Section 113(a) (2) of the Inter- 
nal Revenue Code provides that the 
donee shall take the donor’s basis 
for determining gain in the case of 
property transferred by gift. An ex- 
emption of the donor from taxation 
is clearly implied, since surely there 
was no intention to tax both the do- 
nor and the donee on the same incre- 
ment in value. Thus, the donee be- 
comes taxable at the time the prop- 
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erty is sold or exchanged on any in- 
crease in value of the donated prop- 
erty which occurred while it was 
held by the donor prior to the gift. 
The rulings seek to avoid taxing the 
increment twice in the situations 
covered by providing that the do- 
nee’s basis in these cases should be 
the fair market value at the time of 
gift. However, this is simply not 
what the statute provides. The nat- 
ural way to stop the double deduc- 
tion would be for Congress to limit 
the donor’s charitable deduction to 
the amount of his basis. In the case 
of “income” items, this would be 
zero. However, Congress has not 
chosen to make this change and in 
fact has refused to do so. 

The position of the Internal Reve- 
nue Service has been criticized as a 
misconception of the Horst decision 
and an attempt to bypass Congress 
on the well-settled principle of tax 
law that a gift, taken alone, does not 
constitute an act of realization of 
income. It has also been criticized as 
discrimination without reason 
against the farmer as compared to 
other philanthropic taxpayers con- 
tributing appreciated assets to char- 
ity. It has been defended as a proper 
administrative solution to the double 
deduction problem on the theory 
that a farmer realizes income by the 
act of cutting his wheat or separating 
the calves from the herd. According 
to this theory, it is simply not con- 
venient to tax the farmer until he 
collects the proceeds of the sale of 
the wheat or cattle, but when he 
frustrates the objective of this rule 
of convenience by giving away in- 
come already realized, it becomes 
proper to tax him even though he 
has not converted his farm product 
to cash. 

A solution has been proposed 
whereby the charitable deduction 
would be denied altogether by legis- 







lation in cases of property held for 
sale to customers in the ordinary 
course of business. Another solution 
suggested would involve disallowing 
the first of the double deductions: 
the expenses of raising the cattle or 
holding the investment assets, or a 
comparable adjustment in the case of 
depreciated property or inventory 
items given to charity. This solution 
would supposedly not require legis- 
lation on the theory that the expense 
of raising cattle, etc., that are not 
sold is simply not an ordinary and 
necessary expense of carrying on a 
trade or business. 

The position of the Service has a 
superficial appeal in that it taxes a 
gift of farm products as though the 
products had been sold and the pro- 
ceeds given to charity. Furthermore, 
it is in keeping with the general 
principle that the person who earns 
income ought to be taxed for all the 
economic gain attributable to him; 
otherwise, the graduated surtax prin- 
ciple loses its effectiveness. However, 
the position runs contrary to the 
statute and the well-settled state of 
the law, and it would seem that the 
Fifth Circuit in the Campbell case 
rightly rejected the attempt to ac- 
complish without legislation so basic 
a change in the long-established rules. 
Nor should the Fifth Circuit decision 
be criticized for broadening the ques- 
tion to the issue whether “every 
appreciation in value of property 
passing by gift is realized income”. 
While the Government's contention 
in Campbell was limited to treating 
income as realized only upon the 
gift of property held for sale to cus- 
tomers, there simply is no basis for 
such a distinction as between types 
of property in the Internal Revenue 
Code as it presently stands. 





Contributed by Committee Member 
John S$. Nolan 
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Conressions: The Readers’ Di- 
gest hold-up (Stein v. New York, 73 
S. Ct. 1077, 346 U. S. 156) continues 
to occupy the law reviews and the 
courts. Not long ago, I reported the 
approval of the case by Professor 
Robert W. Miller, of Syracuse, in his 
school’s review (Vol. 5, pages 52-61). 
Six to three, in the Stein case, the Su- 
preme Court upheld the convictions 
even though “the finding of the jury” 
as to voluntariness of the confessions 
“was uncertain and unascertain 
able”. In the prevailing opinion, Mr. 
Justice Jackson held that even if the 
jury “found the confessions coerced, 
acquittal was not required in view 
of other evidence sufficient to wat 
rant conviction”’. 

In his note in the January, Uni- 
versity of Michigan Law Review 
(Vol. 52, pages 421-429) 
O. Young of Missouri (Ann Arbor, 


Marvin 


Mich., $1.50) concludes the decision 
is sound just as Professor Miller did. 
It remains for John A. Garfinkel, of 
San Francisco, Associate Dean of 
Golden Gate Law School, to point 
out the dangers of the Stein decision 
in a keenly analytical piece entitled 
“The Fourteenth Amendment and 
State Criminal 
dered Liberty’ or ‘Just Deserts’”’ (41 


Proceedings — ‘Or- 


California Law Review, pages 672- 
691, Winter, 1953-1954, Berkeley, 
California, $1.50). He points out the 
decision is contrary to Malinsky v. 
New York, 324 U.S. 401, and Stroble 
v. California, 343 U. S. 181, and fol- 
lows a theory that Mr. Justice Jack- 
son enunciated in Cassell v. Texas, 
339 U. S. 282, Harris v. U. S., 331 
U. S. 145, Turner v. Pennsylvania, 
338 U. S. 62, and Watts v. Indiana, 
338 U. S. 49, to the effect that convic- 
tions should not be reversed “for 
errors that have nothing to do with 


the defendant's guilt or innocence”. 
Mr. Garfinkel finds that Jackson is 
only concerned in state criminal case 
review “with the end result, and not 
with the means used to reach that 
result”. The dissenters in the Harris, 
Turner and Watts cases have been 
joined by Clark and Minton to con- 
stitute a new majority “which pre- 
sages the overruling of these de- 
cisions”, declares Garfinkel. Accord- 
ingly he asks us to watch the decision 
in State v. Irvine, 113 Cal. App. 2d 
160, 248 P. 2d 502, 
granted, 345 U. S. 903. I have. Con 


certioriari 


viction was afhrmed—IJrvine v. Cal- 
tfornia, 381 (347 U.S. 128, 
ary 8, 1954) 
agreed that the search was unconsti- 


Febru- 
though all Justices 
tutional. The pivot man was Justice 
Tom Clark and he reluctantly con- 
curred because of the decision in 
Wolf v. Colorado, 338 U.S. 25, 93 L. 
Ed. 1782, 69 S. Ct. 1-359, of which 
Felix Frankfurter is the author al- 
though he dissents in /rvine! Mean- 
while, the Court of Appeals of the 
State of New York denied a motion 
for reargument in the Stein case 
(January 2, 1954, advance sheet, 306 
N.Y. 675) without prejudice to re- 
newal after defendant's application 
to the County Court of Westchester 
County for a writ of coram nobis. 
This writ was denied on March 31, 
1954, by Mr. Justice John Donahue 
of Putnam County, and presumably 
there will follow appeals to the 
Court of Appeals and the Supreme 
Court of the United States. 


ConcRESSIONAL INVESTI- 
GATIONS: The 1953, 
issue of the Georgetown Law Journal 


November, 


contains a timely article which ex- 
amines into and condemns televised 
congressional investigations. In this 


paper, Father Snee searches out, and 


sets forth in some detail, the consti- 
tutional limitations on congressional 
investigative power and the applica- 
bility of those limitations to publi- 
cized congressional investigations. Of 
especial interest in this phase of the 
piece is the author's analysis of the 
“informing” or “exposing” function 
of Congress. A brief is made for the 
proposition that a witness’ involun- 
tary submission to a televised cov- 
erage of his appearance before a 
congressional investigating commit- 
tee constitutes a denial of due proc- 
ess. This is an article of worth-while 
reading on a subject that will un- 
doubtedly occupy more and more of 
the Bar’s attention. For this com- 
ment, I am indebted to Paul Yesa- 
wich who studied this problem for 
John W. Davis and wrote so interest- 
ingly on it in the Cornell Law Quar- 
terly in 1952. (“One for the Money, 
Two for the Show; the Case Against 
Televising Congressional Hearings’; 
Joseph Snee, S.J.; The Georgetown 
Law Journal, Vol. 42, No. 1, No- 
vember, 1953). Address: Georgetown 
Law Journal Association, Washing- 
ton, D. C.; price for a single copy: 
$1.25.) 


SS ;ocuiaas pane. Deep-seated, 
ancient mistrust of the common law 
for the limited liability of the corpo- 
ration has largely given way to the 
needs of modern business. Its last 
fortress, the double liability of bank 
stockholders, has been virtually elim- 
inated from the American scene. A 
few American jurisdictions, however, 
retain unsuspected vestiges of the 
historic attitude to impose stagger- 
ing liabilities on stockholders. Fore- 
most among these must be counted 
Section 71 of New York’s Stock Cor- 
poration imposes on 
every stockholder the full (‘‘jointly, 
severally and _ personally’) 


Law which 
liabil- 
ity of a general partner for a conge- 
ries of salary and labor debts that 
includes all forms of fringe benefits. 
In “Stockholders’ Booby-Trap” (N. 
Ys az Rev., October, 1953) 
Dwight Rogers and Donald F. Mc- 
Manus tell a hair-raising story of nine 
or ten (out of 2300) stockholders of 


Law 
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the New York Compass when that 
short-lived and financially unsuccess- 
ful newspaper ceased publication in 
the fall of 1952. There, with a few 
tardy employees, entoiled together in 
a strange and wonderful thirty-day 
notice provision, there was proved 
again the maxim that ignorance of 
the law is no excuse; and if it hap- 
pens to be ignorance of Section 71, 
it can be much worse than a 
bad cold. Failure to incorporate 
the Compass in a sister state cost 
these stockholders some $70,000. In 
another context Professor W. Bar- 
ton Leach (65 Harv. L. Rev. 721) 
challenges the Bar to accept its cor- 
porate responsibility and lift from 
our society the burden of “unreal- 
istic’ and “capricious” relics of the 
past. This statute appears to qualify 
on both counts and would seem a 
good place to try out his idea. (Ad- 
dress: N. Y. Law Review, Vander- 
bilt Hall, Washington Square South, 
New York 3, N. Y. Price $2.) 


Supreme COURT: If we “egg- 
heads” were awarded “Oscars” or 
“Tonies”, two big ones should go to 
Professor Fowler Harper of Yale 
Law School and the University of 
Pennsylvania Law Review for four 
pieces on “What the Supreme Court 
Did Not Do During the 1949, 1950, 
1951 and 1952 Terms”. Written in 
collaboration with a third-year law 
student, they are in the highest tradi- 
tion of our trade and any lawyer who 
takes a case by appeal or certiorari 
without studying them makes a sad 
mistake (Rosenthal, 99 at 293; Eth- 
erington, 100 at 354; Pratt, 101 at 
439; Arnold Leibowitz, February, 
1954, Vol. 102, No. 4, pages 427-463; 
Address: University of Pennsylvania 
Law Review, 3400 Chestnut St., Phil- 
adelphia 4, Pa., price $1.75 per copy). 

Harper says this is his last. What 
a pity! He says it has been “a baffling 
and frustrating experience” to try to 
find out why the Supreme Court re- 
fuses to hear a case. Many a lawyer 
knows this but there is some comfort 
in having the hunch confirmed by 
research. The “confusion” the “ar- 
ticles have emphasized” if “not re- 
moved” has been “confounded by the 
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views of the Justices” and the authors 
state “the profession is no nearer an 
understanding of the effect of a de- 
nial of certiorari’. Four justices be- 
lieve with Frankfurter that “a denial 
means only that fewer than four Jus- 
tices vote to review’ but four other 
Justices “think that it may mean a 
great deal more’. Certiorari cases 
constituted 75 per cent of the Court's 
1952 business, of which some 16 per 
cent were granted review. To dis- 
courage the large number of peti- 
tions, the authors suggest “the Court 

. . give reasons for the grant of 
certiorari’. Not even a conflict be- 
tween the circuits will get you a 
hearing unless the case be “impor- 
tant’. This is said to be “the gloss” 
on what the profession thinks is the 
rule. The authors cite three cases in 
the 1952 term where there was con- 
flict in the circuits but no review, 
and they refer to other cases cited 
in their three prior pieces and to 
seven cases cited by Stern in “Denial 
of Certiorari Despite a Conflict”, 66 
Harvard Law Review 468. 

The authors support Frankfurter's 
plea in the Rosenberg case (344 U.S. 
889) that the Court return to the 
practice between 1889 and 1911 un- 
der which capital cases in federal 
courts would be granted review as a 
matter of course as in New York 
where, however, appeals in capital 
cases proceed directly from the trial 
court to the Court of Appeals on the 
facts as well as the law. From 1908 to 
1911 only four such federal cases 
were reviewed, but were state capital 
cases included, the authors say it 
would be impractical “entailing the 
review of some 90-100 cases per year” 
Concluding the four articles, “the 
writers humbly acknowledge the 
magnitude and complexity of the 
problem”. They say “it is easy to 
criticize” but admit “the answer is 
not so easy”. “One point remains 
clear: the work which the Supreme 
Court does not do is as important as 
the work which it does.” To this, I 
would add that stopping this annual 
review is a great loss to the profes- 
sion, and perhaps Professor Harper 
should try to get a hardy soul to 
carry on. 


"Trape-Marks: The eagerly ex- 
pected decision of the United States 
Supreme Court in the copyright case 
of Stein v. Mazer, reported March 8, 
1954, 100 U.S.P.Q. 325, and in 22 
United States Law Week, March 9, 
1954, involving copyright protection 
of a statuette of a Bali dancer which 
had been mass produced as a lamp 
base, has apparently failed to pro- 
vide the profession with guidance 
concerning the fringe areas between 
copyright, design patent, trade-marks 
and unfair competition. Significant- 
ly, the comment in the United States 
Law Week refers to the decision as 
“more important, perhaps, for the 
question which it raises than for the 
one it decides”. While Mr. Justice 
Reed’s majority opinion does hold 
that an original work of art, such as 
a statuette, does not lose protection 
under the Copyright Act solely as a 
result of multiple reproduction in 
the form of lamp bases, and while the 
opinion further decides that works 
of this kind may be originally capa- 
ble of protection either under the 
Copyright Act or under the Design 
Patent Statute at the artist’s option, 
it leaves expressly undecided the two 
major questions that have vexed the 
legal profession for a long time: May 
lamps, glassware, silverware, furni- 
ture, textile designs, etc., all be orig- 
inally copyrighted with regard to 
their “artistic” features and can such 
works—to which Mr. Justice Douglas 
in his dissenting opinion adds book- 
ends, piggy banks, sundials, salt-and- 
pepper shakers, ash trays and the like 
—be considered “writings” under 
Article 8 of the Constitution? 

The other unanswered question 
appears to be whether, once the orig- 
inator has exercised his option in 
seeking either copyright or design 
patent protection, he is bound by 
such election so that he may not en- 
joy protection under both statutes 
at the same time? In leaving this lat- 
ter question unanswered, the Stein 
case would seem to leave those lower 
court decisions intact which have 
consistently held that once the orig- 
inator has exercised his choice, he 
will be considered bound thereby. 




















ly ex- 
States 
it case 
rch 8, 
in 22 
rch 9, 
ection 
which 
lamp 
> pro- 
idance 
‘tween 
marks 
ficant- 
States 
ion as 
or the 
or the 
Justice 
s hold 
uch as 
tection 
ly asa 
ion in 
ile the 
works 
y capa- 
ler the 
Design 
option, 
he two 
ced the 
e: May 
furni- 
€ OTig- 
ard to 
an such 
Jouglas 
s book- 
alt-and- 
the like 
under 


uestion 
he orig- 
tion in 
design 
und by 
not en- 
statutes 
this lat- 
ie Stein 
se lower 
h have 
he orig- 
pice, he 
thereby. 











The question is further complicated 
by recent suggestions that the author 
of distinctive configurations, such as 
bottles, may even get trade-mark pro 
tection, at least on the Supplemental 
Register, for 
The Commissioner of 


such configurations. 
Patents has 
just ruled in Ex parte Carbon Cor- 
poration, 100 U.S.P.Q. 356 (March 
2, 1954), that a distinctive perfume 
bottle may be registered as a configu- 
ration under the Trade-Mark Act 
even though it had been the subject 
of a design patent which had expired 
some years before. 

All these and other related prob- 
lems have been recently discussed— 
and the Supreme Court refers briefly 
to these articles—in a valuable and 
scholarly article, Pogue, “Borderland 
—Where Copyright and Design Pat- 
ent Meet”, 52 Mich. L. Rev. 33, ina 
comprehensive Note, 66 Har. L. Rev. 
877, and particularly in Derenberg, 
“Copyright No-Man’s Land: Fringe 
Rights in Literary and Artistic Prop- 
erty, 1953 Copyright Problems Ana- 
lyzed 215 (CCH 1953). Mr. Deren- 
berg’s article discusses not only the 
problem raised by the recent Stein 
lamp cases, but seeks to delineate the 
boundaries between copyright, de- 
sign patent and trade-mark and 
based on the British precedent—to 


suggest solutions for situations in 
which the originator of works of the 
applied arts would seem to fall, as 
the British put it, “between two 
stools”. It is Mr. Derenberg’s thesis 
that many of the present inequities 
and hazards could be avoided if our 
courts would revert to a broader ap- 
plication of the basic principles of 
unfair competition as enunciated in 
the famous International News Serv- 
ice case (International News Service 
v. Associated Press, 248 U.S. 215), 
rather than adopt the attitude so un- 
hesitantly expressed by one of the 
district judges in the lamp litigation 
when he said, in denying all relief to 
the plaintiff against slavish imitation 
by the defendant of the plaintiff's 
lamp: “While plagiarism in any form 
is to be deplored and certainly not 
condoned or encouraged, we are con- 
cerned here not with one’s sense of 
fairness, but with the law.” (Judge 
Picard in Stein v. Benederet, 96 
U.S.P.Q. 13 (E. D. Mich. 1952) at 
page 15). 

As Mr. Derenberg puts it, this and 
similar judicial utterances can hard- 
ly be said to be in accord with the 
observation in the Restatement of 
Torts (III, 540, 1938) that the trend 
of the law of unfair competition has 
been “in the direction of enforcing 
increasingly higher standards of fair- 
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ness or commercial morality in 
The Journal of the Patent 


Office Society publishes the piece of 


trade”. 


Walter Derenberg in three issues 
(September, October and November, 
1953; Vol. 35, Nos. 9, 10 and 11 at 
pages 627-757, 690-709 and 770-788, 
Single copies 50 cents. Business Man 
ager, 104 Academy Avenue, Federals- 
burg, Maryland, or Box 685, Wash- 
ington, D. C.). There is a good note 
by Pritchard Poe on the recent Gen- 
eral Electric case (U. S. v. General 
Electric Co., 115 F. Supp. 835 D.C. 
N.J.) in the February, 1954, issue of 
the Columbia Law Review (Vol. 54, 
pages 278-282; address: Kent Hall, 
New York 27, N. Y., price $1.25). 
There, the decree ordered General 
Electric to “dedicate to public use, 
without compensation, all existing 
patents on lamps and lamp parts 
(excluding fluorescents)” and the 
case is of monumental importance. 
There is another article on the new 
Patent Act in the January issue of 
the Pennsylvania Law Review (Vol. 
102, pages 291-322). This one is writ- 
ten by Professor S. A. Riesenfeld of 
the California Law School from the 
standpoint of comparative law and is 
the first of two articles. (Address: 
3400 Chestnut St., Philadelphia 4, 
Pa., $1.75). 


® The Standing Committee on Law Lists on March 


16, 1954, issued a certificate of compliance to the Legal 
Directories Publishing Company, 1072 Gayley Avenue, 


Los Angeles 24, California, for the 1954 edition of the 


Carolinas and Virginias Legal Directory, and on April 


99 


22, 1954, issued a certificate of compliance for the 


March, 1954, edition of the Minnesota, Nebraska, North 
and South Dakota Legal Directory. 
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® William C. Farrer, of Los Angeles, 
Chairman of the Unauthorized Prac- 
tice Committee of the Conference re- 
ports that Thomas J. Boodell, Chair- 
man of the corresponding committee 
of the Association, has requested our 
committee to conduct research on the 
power and authority of the state 
courts to regulate the practice of the 
federal law within their boundaries. 
This problem has arisen because 
of the special report of the Commit- 
tee on Relations with Accountants 
of the Tax Section of the Florida Bar 
and the division of the Florida 
Supreme Court in the petition of 
Kearney, 63 So. 2d 630. Mr. Farrer 
has already approached a member olf 
the Conference with respect to the 
assignment of this research task. 
The Unauthorized Practice Com- 
mittee has also been collecting and 
assembling agreements and rules of 
conduct entered into between state 
bar groups and other groups such as 
the banks and trust companies. 
Chairman Jones has just asked Mr. 
Farrer’s committee to review re- 
cently proposed legislation entitled 
“Administrative Practitioners and 
Ethics Acts”. Our committee will pre- 
pare an analysis of the bill and be 
prepared to report to the Annual 
Meeting with recommendations as 
to whether or not the Conference 
should endorse it. The work of this 
committee is another good example 
of the manner in which our Confer- 
ence committees co-operate with the 
committees of the senior association. 


Participants Selected for 
Personal Finance Law Debate 


The annual debate sponsored by the 
Conference on Personal Finance Law 
with the co-operation of the Junior 
Bar Conference will be held during 
the Annual Meeting in Chicago on 
Monday, August 16, 1954, at 4:00 
p.M. at the Terrace Mayfair Room, a 
few steps up from the lobby floor of 
the Blackstone Hotel. The subject 
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matter of the debate will be “Regu 
lation of Small Loan Credit in Ex- 
cess of $300 Per Customer”. 

Chairman Jones, in consultation 
with the Board, has appointed the 
following to participate in the argu- 
ment: 

William R. Moller, of Hartford, 
Connecticut, State Chairman of the 
Junior Bar of Connecticut, and Vice 
Chairman of the Affiliate Units Com- 
mittee. 


Paul L. Jaffe, of Philadelphia 
Pennsylvania, Chairman of the Law 
ver Reference Committee. 

William C. Farrer, of Los Angeles, 
Un 
authorized Practice of Law Commit- 


California, Chairman of the 
tee. 

Robert G. Storey, Jr., of Dallas, 
Texas, Professional Director. 

The judges will be Robert B. 
Crosby, Governor of the State of 
Nebraska, E. Blythe Stason, Dean 
of Michigan University School of 
Law, and James D. Fellers, Okla 
homa City, member of the House of 
Delegates of the American Bar As 
sociation. 





® The Editor is indebted to C. Keith Shay, of the Chicago Junior Bar, a member of 
the Annual Meeting Committee, for the following article on the Annual Meeting plans. 


Chicago Plans Full Program for JBC Annual Meeting 
August 13-17, 1954 


® Council meetings and general ses- 
sions for the Junior Bar Conference 
Annual Meeting have been sched- 
uled for Saturday and Sunday, Au- 
gust 14 and 15, at the air-conditioned 
La Salle Hotel in Chicago so that 
delegates will then be free to attend 
the other functions of the American 
Bar Association Meeting which fol- 
low. Plans of the Junior Bar Con- 
ference Annual Meeting Committee, 
together with those of the American 
Bar Association, promise to afford a 
week of unusual opportunities for 
professional improvement and out- 
standing entertainment. 

This year there will be a hospital- 
ity room, adjacent to the JBC Regis- 
tration and meeting rooms, where 
delegates may meet their friends and 
relax before and after business meet- 
ings. 

The tentative schedule starts on 
Friday morning, August 13, with a 
meeting of the directors, lunch and 
further meetings during the after- 
noon, followed by a reception for the 
directors at the La Salle Hotel. 

On Saturday, the fourteenth, there 
will be a welcoming breakfast before 
the first general session. During the 
day the Executive Council will meet, 


and in the late afternoon the second 
general session will be held. In the 
evening The Chicago Bar Association 
and the Illinois State Bar Association 
will receive the visitors at a cocktail 
party at the quarters of The Chicago 
Bar Association. 

Sunday morning the several Sec- 
tions will attend a Section breakfast 
at which the National Chairman, C. 
Baxter Jones, Jr., of Atlanta, Geor- 
gia, will preside. Presentation of 
awards of merit and new officers will 
be made at that time. There will be 
further meetings of the Executive 
Council and National Committee 
Chairmen later in the morning. A 
nationally known speaker, name to 
be announced later, will be the guest 
of honor at the annual JBC luncheon 
at 12:30 p.m. in the Illinois Room 
of the La Salle Hotel. 

Monday afternoon there will be a 
debate sponsored by the Conference 
on Personal Finance Law followed by 
a reception in the Mayfair Room of 
the Blackstone Hotel. 

On Tuesday, the JBC and the Sec- 
tion of International and Compara- 
tive Law will jointly sponsor a lunch 
eon to be held in the Grand Ball 


room of the Conrad Hilton Hotel 
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he Office of 

Master in Chancery 

Continued from page 501) 

his be as truly said of the eleven 
lasters, as of the other Master, the 
\Mfaster of the Rolls? But will any 
one from thence infer, that the 
Masters are eleven subordi- 
nate Judges in the Court of Chan 
cery? Doth not every one see, that 
they are still but eleven officers of 
the Court, tho’ of a superior rank, 
and that whatever judicial authority 
they exercise, it is like the ministerial 
ofhcers in all other Courts, by com- 


eleven 


munication of authority from the 
Judge of the Court, in aid and ease 
of him, and subject to his review and 
controul; and if this be the case of 
the eleven Masters, what is there to 
distinguish the other Master, the 
Master of the Rolls? He is indeed 
the primier or first Master, but still 
he is but a Master, and hath not law- 
fully exercis’d any judicial power in 
the Court of Chancery, but as one 
of the Masters, except where he re- 
ceiv'd his authority by the King’s 
Commission.’’8® 

The Earl Hardwicke, who later 
became the Lord High Chancellor of 
Great Britain, was determined that 
Mr. Samuel Burroughs should not 
have the last word in this controver- 
sial matter relating to the place of the 
Master of the Rolls in the administra- 
tion of the court of chancery. In 1728 
he published his second edition of his 


earlier discourses (the first edition 


was published in 1727), and added to 
it a preface of 127 pages wherein he 
took apart Mr. Burrough’s second 
edition of his work entitled, The 
Legal Judicature in Chancery 
Stated.*° He pointed out a great dif- 
ference between the situation that 
existed where a reference was made 
to a master for the purpose of a re 


port and the entry of a decree by 


The Fifth 
Amendment 
Continued from page 505) 


true. Our man in Case | has testi 
hed that he is not now a communist. 
He claims the privilege as to a ques- 


tion which asks him if he ever was 


the Master of the Rolls.*! He con- 
sistently maintained that the Master 
of the Rolls was not only a master 
of the court, but by custom and usage 
had been elevated to a secondary 
judgeship which was independent of 
his position as chief or first master. 

The second edition, however, did 
not give any new material as to the 
positions of masters generally in the 
justice. In fact 
throughout the entire historical dis- 
pute between the two distinguished 


administration of 


jurists the position of masters as such 
although much discussed was seldom 
questioned by either of the dispu- 
tants. It is, therefore, clear that by 
the beginning of the eighteenth cen- 
tury the power and position of the 
masters in chancery had crystallized 
and determined. 

The Treatise also sets forth a duty 
which approaches our more modern 
conception of the duties of the mas- 
ter in chancery, although it is closely 
allied with the taking of depositions, 
“I finde also, that the 
examination of witnesses for tryall 


as follows: 


of matters dependinge in chauncerie 
hath bene a peice of ther charge and 
care, when those examinations were 
taken owt of the court in other parts 
of the realme.’’4? 

These numerous powers which the 
chancellor and the masters in chan- 
cery exercised had various bases of 
the 
time. In the earliest days, perhaps, 


jurisdiction depending upon 
it could not be said that there was 
any separate chancery jurisdiction 
beyond what was within the jurisdic- 
tion as exercised in the king’s con 
science to vary and amend the com- 
mon law writ so that justice might 
be obtained. Amelioration of the old 
common law resulted in a merging 


and blending until it is difficult to 
say with certainty just when there 


a member of the Communist Party. 
He is then asked: “When did you 


cease to be a member?” He must 
claim the privilege as to this, or else 
his answer will disclose that he once 


was a member, as to which he has 


legitimately claimed the privilege. 


The Office of Master in Chancery 


































arose a definite court of equity ad- 
minstered by the chancellor. Some 
authorities say that by the time of 
Edward I, 1272 to 1307, a court of 
equity had emerged, while others 
say that they cannot find that any 
court of equity existed before the 
time of Henry IV, 1399 to 1413. 
There is no well-accepted record in 
the books of a court of separate 
jurisdiction until the time of Henry 
VI, 1422 to 1461, although an act of 
Henry III seemed to confer equity 
jurisdiction on the master.‘ 

It seems clear, however, that some- 
time during the fifteenth century 
there had emerged a definite court of 
equity which had jurisdiction in 
cases which fall outside the common 
law; in cases where the common law 
could not be made effective, and in 
cases which could not be dealt with 
by the ordinary courts because the 
law itself was at fault.44 After the 
time of Cardinal Wolsey, 
Chancellor under Henry VIII, it was 


who was 


clear that the Chancellor was admin- 
istering an independent court of 
equity*® and that the Master of the 
Rolls and the masters in chancery 
were his assistants in administering 
this new branch of the law.** By the 
end of the seventeenth century the 
rules of equity had been developed 
into a settled system.** 


39. Burroughs, The Legal Judicature in Chan- 
cery, (London, 1727), pages 93 and 94 

40. Philip Yorke, A Discourse of the Judicial 
Authority Belonging to the Office of Master of the 
Rolls in the High Court of Chancery, (1728 ed.) 
London 

41. Philip Yorke, ibid. 

42. Treatise, page 303 


xviii. 


43. Burroughs, History of the Chancery, (1726 
ed.) pages 44, 45 and 46. 

44, Holdsworth, A History of English Law, (1922 
ed.) page 405. 

45. Burroughs, History of the Chancery, (1726 
ed.) page 81 

46. Burroughs, History of the Chancery, (1726 


ed.) page 109 
47. Holdsworth, A History of English Law, (1922) 
ed.) page 412 


Then the examiner starts a new line. 


He says: “Were you a member ol 
the Communist Party yesterday?” 
Now the answer is “No”. But the 


witness who has taken this line can- 
not answer that question. For if he 
does, the questions will be continued: 
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The Fifth Amendment 


“Were you a member of the Party 
last year?—two years ago?—three years 
ago?” If he answers any of these accu- 
rately with a “no”, he will come to 
the place where he must claim the 
privilege if he is to maintain his 
basic position. In this way, the date 
of his withdrawal could be pin- 
pointed, thus giving valuable infor- 
mation for a possible prosecution. 
Moreover, he may not be sure just 
when he withdrew; it was a gradual 
process. And he may have legitimate 
fears that an honest answer he might 
give to a question relating to the 
transitional period might get him 
involved in a prosecution for perjury. 
At any rate, it seems clear that ques- 
tions of this sort are an illustration 
of a type of question as to which 
the privilege may be legitimately 
claimed, as far as the law is con- 
cerned, even though the answer to 
the question would be “no”. 

Let us turn to Case 2. That was 
the man who had lent his name to 
causes, and had contributed money; 
and the causes have now turned out 
to be communist fronts. But he 
was never a member of the Com- 
munist Party. 

This man likewise is summoned 
before a congressional investigating 
committee. He is asked whether he is 
now a member of the Communist 
Party; and he answers “No”. Then 
he is asked whether he ever was in 
the past. The answer is in fact “no”, 
as we have seen. But, if he says: 
“No”, then he may be subjecting 
himself to a real risk of a prosecu- 
tion for perjury. He may rightly fear 
that proof of the fact of his joining 
and contributing to so many agen- 
cies which have turned out 
front organizations might lead a 
jury to believe that he actually was a 


to be 


communist. 

Now it is probably true that fear 
of a prosecution for perjury for an 
answer given to a question is not a 
proper basis for a claim of the privi- 
lege. If it was, almost any witness 
could claim the privilege as to any 
question. But our man is in a some- 
what different situation. If he says, 
“No”, to the question of communist 
membership, then in his own inter- 
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est he may have to undertake to state 
and explain his membership and ac- 
tivities in the various front organiza- 
tions. The net result may be that he 
will have to give much evidence 
which could be used against him in 
an attempt to prove that he was a 
member of the communist conspir- 
acy. It would appear, therefore, that 
he can properly claim the privilege 
even though his answer to the ques- 
tion as to Communist Party member- 
ship at any time would honestly 
and rightly be “No”. 

In both of the cases I have put, the 
privilege may be claimed although 
was guilty of no 
case, the inference 
which would be taken from the 
claim of the privilege would in fact 
be unwarranted. The claim of the 


the individual 
crime. In each 


privilege is surely a serious business, 
but it is equally surely not the 
equivalent of an admission of crim- 
inal conduct. 

There are other reasons why a 
person may claim the privilege in a 
particular case. He might get bad ad- 
vice; but I do not want to press that, 
as I think that in many of these 
cases the individual’s troubles are 
caused in part by the fact that he 
chooses to make his own decisions 
and does not accept sound advice. 
But we should not forget that a per- 
the may be 
badly frightened, even though he 
is wholly innocent. For example, the 
Supreme Court of the United States 
has said, in Wilson v. United States, 
149 U.S. 60, 66 (1893): 

It is not every one who can safely 
venture on the witness stand though 
entirely innocent of the charge against 
him. Excessive timidity, nervousness 
when facing others and attempting to 
explain transactions of a suspicious 
character, and offences charged against 
him, will often confuse and embarrass 
him to such a degree as to increase 
rather than remove prejudices against 
him. It is not one, however 
honest, who would, therefore, willing- 
ly be placed on the witness stand. 


son on witness stand 


every 


A witness lost in fear and con- 
fusion might turn to the privilege 
as a means of sanctuary from a situa- 
tion which he feels himself incom- 
petent to handle. Consider also how 





much the chance of a witness’s losing 
his calm and collected demeanor is 
enhanced by such things as tele- 
vision, radio microphones, movie 
cameras, flashing flash bulbs and pro- 
cedures which may not seem to him 
to be based upon the finest spirit of 
fairness. In connection with this I 
might mention the recent decision 
of the United States Court of Ap- 
peals for the Sixth Circuit in Atuppa 
v. United States, 201 F. 2d 287, 300 
(1952), where we find the following 
language in the opinion: 

But, in concluding, we think it may 
not be amiss to say that, notwithstand- 
ing the pronouncements of the com- 
mittee chairman as to intended fair- 
ness, the courts of the United States 
could not emulate the committee's 
example and maintain even a sem- 
blance of fair and dispassionate con- 
duct of trials in criminal cases. 
Ordinarily when the privilege of 

the Fifth Amendment is exercised, 
it is in a criminal trial. There a 
specific charge has been made, and 
the prosecution has by evidence 
established a prima facie case of 
guilt of the particular crime charged 
in the complaint or indictment. 
Under such circumstances there is 
much more than the mere claim of 
the privilege on which to rest an in- 
ference of guilt. 

In investigations, however, there 
are no carefully formulated charges. 
Evidence to support such charges 
has not been introduced and made 
known to the witness before he is 
called upon to answer. He has no 
opportunity for cross-examination 
of other witnesses, and often little 
or no opportunity to make explana- 
tions which might have a material 
bearing on the whole situation. In 
the setting of an_ investigation, 
therefore, the basis for the inference 
from a claim of privilege against 
self-incrimination is much less than 
it is when the privilege is exercised 
in an ordinary criminal trial. 

There are two more matters to 
which I should like to make brief 
reference. The first of these is the 
rather technical legal doctrine 
known as waiver of the privilege. A 
clear instance of waiver occurs when 
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a defendant in a criminal case vol- 
untarily takes the stand. He then 
becomes subject to cross-examina- 
tion, and must answer relevant 
questions. So far as witnesses at in- 
vestigations are concerned, our cur- 
rent learning on this is based large- 
ly on the Supreme Court’s decision 
in Rogers v. United States, 340 US. 
367 (1951). In that case, a witness 
testified that she had been treasurer 
of a local communist party, had had 
possession of the records, and had 
turned them over to another person. 
She then declined to name the per- 
son to whom she had given them, 
claiming the privilege under the 
Fifth Amendment. The Supreme 
Court held that by giving the testi- 
mony she did she had waived the 
privilege, and that she was guilty of 
contempt for refusing to answer 
the further questions. 

My own view is that this decision 
was not soundly reasoned, and that 
it has led to unfortunate results. 
To me the analogy of an adversary 
proceeding is not apt when applied 
to an investigation. As a consequence 
of this case, witnesses who might be 
willing to answer many questions, 
are induced to refuse to answer any 
questions at all. For if they do an- 
swer a single question, it may be 
contended that they have waived 
the privilege so that thereafter they 
may be compelled to testify against 
themselves. This threat of waiver is 
not an imaginary matter. It may 
be found frequently in the tran- 
scripts of the proceedings of congres- 
sional committees. 

Under the Rogers case, the only 
really safe advice a lawyer can give 
his client is to claim the privilege at 
the earliest possible moment, so as 
to be sure to avoid a charge of 
waiver. 

This doctrine of waiver is, I be- 
lieve, the true explanation of the 
refusal of some witnesses to answer 
such questions as “Have you ever 
taught communist doctrine in your 
classroom?” or “Have you ever 
solicited students to join the Com- 
munist Party?” These refusals have 
been deeply disturbing to the pub- 
lic. Yet, answers to these questions 


may be “No”; but the witness never- 
theless fears that he cannot give 
that answer without its being said 
that he has waived the privilege as to 
questions about other sorts of com- 
munist activity. Here again we have 
a situation where the obvious in- 
ference from the refusal to answer 
the question may be completely un- 
warranted. 

Finally, I would like to make ref- 
erence to one more problem which is 
collateral to that of the Fifth Amend- 
ment. Suppose a witness is sum- 
moned before an investigating com- 
mittee. He does not claim a privilege 
against self-incrimination, and talks 
freely about himself, answering all 
questions about his own activity. He 
takes the position, however, that 
he will not answer questions about 
others. Or suppose a person first 
refuses to answer virtually all ques- 
tiens, claiming the Fifth Amend- 
ment privilege, but he later decides 
to waive the privilege as to him- 
self. However, he refuses as a matter 
which he regards as one of principle 
to identify other people. What 
should be the situation with respect 
to such a person? 

The problem is. undeniably a 
difficult one. So long as the witness 
was claiming the privilege, it could 
be argued that he had done no 
wrong. If he had 
crime, the 


committed any 
should be 
brought forth in the proper way 
and tried out in court. His refusal 
to answer was not evidence of any 


crime. This argument, however, is 


evidence 


not available where he waives the 
privilege but refuses to answer 
questions relating to other persons. 
Then his Fifth Amendment privilege 
is wholly gone, and his situation 
presents new different 
problems. 

Whether he has committed a 
crime by his refusal to testify may be 
extremely difficult to tell. Even if he 
is cited by the legislative body, it 
will still be for the grand jury to 
decide whether to indict; it will 
remain to the courts to decide such 


and rather 


questions as whether the committee 
was properly constituted, and wheth- 
er the question asked was relevant 


The Fifth Amendment 



































to the inquiry. We should not for- 
get that a prosecution for contempt 
was set aside within the past year 
by the Supreme Court on the ground 
that the questions asked the witness 
~as to the identity of his contribu- 
tors—were not relevant to the partic- 
ular inquiry. United States v. Rume- 
ley, 345 U.S. 41 (1953). 

However such questions go, 
though, would it fot seem that such 
a person is at least in no worse a 
position morally than he was when 
he stood on the Fifth Amendment? 
He should not be worse off for being 
willing to speak fully and frankly 
about himself than he was when he 
would not talk at all. His refusal to 
tell on his an raay be both 
contrary to vali¢ law and unwise. 
Nevertheless, it may be based on 
strong grounds of conscience. 

Let me do a little more assuming; 
Let us assume that the witness feels 
positive in his own mind that the 
persons with whom he was associated 
did no wrong to our country. They 
did not engage in espionage or sabo- 
tage or anything like that. They 
were merely hopeful but misguided 
people, as he was. Let us assume, too, 
that this is all far in the past. The 
persons in question are in other 
work. They have families to sup- 
port. If their names are disclosed, 
they will surely lose their jobs. He 
may be wrong if he decides that he 
should not protect himself by sac- 
rificing them. I recognize the legal 
obligation to testify as to others, and 
the general importance of this both 
in trials and in investigations. But 
can it be said clearly that his action 
is always immoral? 

Of course he may be wrong in his 
judgment of these other people. 
They may be worse than he thinks 
they are. But we all have to use 
judgment on such things. A man 
may honestly feel that he cannot 
bring suffering to others in order to 
save himself. To a considerable ex- 
tent such questions can only be re- 
solved in a man’s own conscience. 
We are a society which has long 
depended on and applauded the 
virtues of the rugged individualist. 

I do not justify the past or present 
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conduct of anyone. I seek only to 
explain. Because of claims of privi- 
lege under the Fifth Amendment, 
and refusal to answer questions, 
many members of the general public 
have come to have fear of our edu- 
cational institutions, and general 
mistrust of academic people. 1 firmly 
believe that these fears are un- 
warranted. I have tried to show how 
some of the things that have hap- 
pened could have happened with- 
out there being anything rotten in 
the universities. It may be a serious 
error of judgment for an academic 
person to claim the privilege of the 
Fifth Amendment, or to refuse to 
answer questions; but the conduct, 
regrettable as it is, does not show the 
existence of treason, espionage, sabo- 
tage, or any other serious crime. 
The great misfortune from all 
this, I believe, is that charges are 
made against our universities and 
other educational institutions, and 
more or less believed by some seg- 
ments of our people. As I have said, I 
think these fears are not soundly 
based. This is my twentieth year as 
a faculty member at Harvard Uni- 
versity, and I am thoroughly con- 
vinced that the University has ac- 
quitted itself well, and that it has 
been of great value to the country 
during that time. It is an injustice 
not only to the faculty members 
but to the country to allow any con- 
clusion to stand that they are not 
good Americans or that they do not 
their think 
that the Harvard Law School with 


serve country well. I 
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(Continued from page 486) 

the catch-as-catch-can system whereby 
personnel and functions have grown 
during recent years and the size of 
this growth are the main factors that 
have caused confusion, duplication, 
inefficiency and lack of due process. 


Efficiency and Due Process 


A word about the relationship be- 
tween efficiency and due process is 
in order. Efficiency, with its connota- 
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which I am intimately connected, 
is a great asset to the country and 
to the commonwealth, and, in es- 
sence, one of the great conservative 
influences in our land. If there are 
any who think otherwise, let them 
examine the facts, carefully and 
thoughtfully. 

On this matter some final obser- 
vations may be in order, based on 
our traditional practices and rules. 
In our criminal courts, we would 
never think of requiring an accused 
person to answer questions. He 
doesn’t have to take the stand at all, 
and if he does do so, he has the pro- 
tection of an impartial judge, and 
the right to have his counsel speak 
in court in his behalf. 

Why should it be so different in a 
legislative inquiry, when the infor- 
mation that is sought relates to the 
witness’ own conduct? I recognize 
fully the power of the Senate and the 
House of Representatives, the lineal 
descendants of the Houses of Parlia- 
ment. These are deliberative bodies, 
and all points of view are usually 
represented among their members. 
Their actions are taken after debate, 
and represent the judgment of many 
people from all parts of the country. 

I recognize also that these bodies 
have to operate through committees. 
A committee in the common accept- 
ance of the term is a group of per- 
sons, usually appointed to represent 
various points of view. Its actions 
reflect collective judgment taken 
after consideration and deliberation. 


In this light, I ask a question: 


tions of streamlined organization and 
procedure and elimination of un- 
necessary costs and personnel, has no 
meaning for government legal serv- 
ices unless the end result is improved 
due process for the citizen. As Chief 
Justice Arthur T. Vanderbilt of New 
Jersey has written:*° 
. . « [O]Jur government has become so 
complex that it is quite literally a 
government that nobody knows. This 
is bad for government and it is bad 
for the people. 


Our goal today should be efficient 


Should these broad investigative 
powers ever be held by a single per- 
son, even though he is formally 
clothed with the title of a subcom- 
mittee? 

The more I think about this, the 
more it seems to me to be an un- 
sound practice. There is nothing 
about the nature of membership in 
the Senate or the House of Repre- 
sentatives which should give each 
member a general commission to go 
through the length and breadth of 
the land, far from his own state o1 
district, far from the seat of the 
general government, making inquiry 
about any subject, even on formal 
delegation to him from his House 
or one of its committees. Committees 
I am willing to accept. Subcommit- 
tees of one give me pause. It may 
well be that only the Houses of Con- 
gress can effectively deal with this 
problem, but I respectfully com- 
mend it to them for their consider- 
ation. 

And so I back 
started. The privilege against self- 


come where I 


incrimination embodied in_ the 
Fifth Amendment and in the Com- 
monwealth’s Bill of Rights has been 
a long time with us. It is, I believe, a 
good friend as well as an old friend. 
It embodies a sound value which we 
should preserve. As we increase our 
understanding of it, and the part it 
has long played in protecting the in- 
dividual against the collective powe1 
of the state, we will have better ap- 
preciation of some of the basic prob- 
lems of our time. 


legal services, operated at the mini- 
mal cost in manpower, time and pub- 
lic funds, to protect the interests of 
the Government and to provide due 
process for the outside party within 
a framework of clearly stated statu- 
tory powers and fair rules of proce- 
dure and practice. It is with this 
general goal in mind that the Task 
Force on Legal Services and Proce- 
dure has undertaken its inquiry. 

29. The Doctrine of the Separation of Powers 


and Its Present-Day Significance, Introduction 
(1953). 
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The Task Force held its organiza- 
tional meeting February 5 and 6, 
1954, in Washington, D. C. At that 
meeting Chairman Hoover outlined 
the importance which the Commis- 
sion attaches to the work of the Task 
Force, as follows: 

There is no field in the whole gov- 
ernment that so sorely needs remedies 
as the field you will study. 

There are many executive agencies 
that through regulation exert legisla- 
tive powers and many executive agen- 
cies that exert judicial powers of the 
utmost importance. Certain executive 
agencies even administer criminal law, 
where there is no adequate review by 
the courts. 

And this does not include the con- 
fusion of powers of review by the 
courts of the acts of the many regula- 
tory and , 


commissions this is a sore 


subject in itself. 

The legal procedures and staff ar 
rangements on the legal side of the 
Executive arm are likewise in great 
confusion with many overlaps, dupli- 
cations and waste of public money. 

The whole field is open to you—and 
you are free to undertake investiga- 
tions and make recommendations on 
any subject in the legal field, as far 
as the executive branch of the Govern 
ment is concerned. 

The Task Force is composed of 
seventeen experienced private prac- 
titioners, leaders in bar associations 
and legal education, members of the 
federal and state judiciaries and pres- 
ent and former government attor- 
neys. The chairman of this distin- 
guished group, Judge James M. 
Douglas, of St. Louis, former Chief 
Justice of the Supreme Court of Mis- 
souri, needs no introduction to the 
American Bar. Other members are 
Herbert W. Clark, of San Fancisco, 
California; Cody Fowler, of Tampa, 
Florida; Dean Albert J. Harno, Uni- 
versity of Illinois College of Law; 
James M. Landis, of Washington, 
D. C.; Ross L. Malone, Jr., of Ros- 
David F. Max- 
well, of Philadelphia, Pennsylvania; 
Carl McFarland, President, Montana 
State University, Missoula, Montana; 
Judge Harold R. Medina, United 
States Court of Appeals for the Sec- 
ond Circuit; Judge David W. Peck, 
Presiding Justice, Appellate Divi- 
sion, First Department, Supreme 
Court of New York; Reginald Heber 


well, New Mexico; 


Smith, of Boston, Massachusetts; 
Dean E. Blythe Stason, University of 
Michigan Law School; Elbert P. Tut- 
tle, General Counsel, Treasury De 
partment; and Edward L. Wright, 
of Little Rock, Arkansas. Justice 
Robert H. Jackson, Chief Justice 
Arthur T. Vanderbilt of New Jersey, 
and George Roberts, of New York 
City, serve as special consultants to 
the ‘Task Force. 

The Task Force has divided itself 
into five Task Groups, each con- 
cerned with a division of the over- 
all study. These Task Groups with 
their subjects are: 

No. 1—Organizational Structure of 
Legal Services and Person- 
nel. 

Procedure and Separation 
of Powers (Under Admin- 
istrative Procedure Act). 
$—Procedure and Separation 
of Powers (Not Under Ad- 
ministrative Procedure 
Act). 

Admission to Practice Be- 
fore Government Agencies. 

No. 5—Legal Services Within the 

Armed Forces. 
[hese groups are now at work in 
assembling facts and conducting in- 
vestigations of relevant problems. 


Inquiries by Task Group One 


A major field of inquiry for Task 
Group One is the recruitment, re- 
tention and utilization of attorneys 
in the Federal Government. Whether 
or not attorneys should be placed 
under, and remain subject to, the 
provisions of Civil Service will be 
studied. One difficulty already en- 
countered by this group is determin- 
ing whether or not a lawyer in Gov- 
ernment is performing strictly legal 
services or dealing with administra- 
tion and policy. 

Is the Government able to recruit 
enough of the higher-ranking law 
school graduates? Is the Government 
able to train adequate staffs of trial 
lawyers? Are the promotion policies 
such as to encourage a sufficient num- 
ber of able lawyers to make govern- 
ment service a career? Is there sys- 
tematic change of work assignments 
to give 


young lawyers diversified 
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training and experience? These are 
some of the questions which this 
Task Group will attempt to answer. 

\ further question presented to 
this Task Group is the present divi- 
sion of responsibility for legal serv- 
ices between the Department of 
Justice and the legal staffs of the 
other Executive Departments and 
independent establishments. The 
study will seek to establish whether 
there is sufficient co-ordination of 
government legal work throughout 
the departments and agencies. Con- 
flicts of policy and opinion have 
existed for many years among the 
legal divisions of the various depart- 
ments and agencies.*® This has even 
happened before the Supreme Court 
of the United States.*! The question 
of whether or not the Solicitor Gen 
eral should have the sole responsi 
bility for determining Government 
appeals or whether the several de- 
partments and agencies should also 
have this prerogative is a vital one 
to the efficient administration of gov- 
ernment legal services. 

The field of study for Task Group 
One is here stressed because legal 
services and the status of the govern- 
ment lawyer have been problems 
which received inadequate attention 
from the legal profession in the 
past.** Government legal services can 
only be as good as the caliber of the 
men and women who administer 
them. 


Problems of Administrative Procedure 


Another major field of inquiry for 
the Legal Task Force is that of ad- 
ministrative procedure. Task Groups 
Two and Three will be concerned 
with this study. 

Task Group Two will concentrate 
upon the effect which the Adminis- 
trative Procedure Act*® has actually 
had upon administrative procedures, 
what shortcomings and omissions 


30. See Stern, “ ‘Inconsistency’ in Government 
Litigation’, 64 Harv. L. Rev. 759 (1951). 

31. E.g., Levinson v. Spector Motor Service, 330 
U.S. 649, 654 (1947). 

32. A recent work in this field is that of Peyton 
Ford, David Reich, and Clive W. Palmer in The 
Government Lawyer (1952), sponsored by the 
Survey of the Legal Profession under the auspices 
of the American Bar Association. 

33. 60 Stat. 237 (1946), 5 U.S.C. §1001 ef seq 
(1946 ed.)}. 
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have been revealed in the statute as 
the result of six years of experience, 
and how these deficiencies may be 
corrected. Status and independence 
of hearing examine, the separation 
of functions within agencies covered 
by the 1946 statute, and the role and 
functions, if any, of an Office of Fed- 
Procedure are 
problems 


Administrative 
some of the 


eral 
but many 
which will be studied and considered 
by this Task Group. 

Working in conjunction with Task 
Group Two is Task Group Three, 
which is concerned with administra- 
tive procedure and separation of 
functions outside the scope of the 
Administrative Procedure Act. This 
study will cover both agency and 
functional exemptions from the stat- 
ute. The study offers a unique op- 
portunity to further improve the 
administrative process within the 
Government and to institute proce- 
dural due process within agencies 
where it does not now exist. 


Admission to Practice 


The more the judicial tradition 
can be extended, within practicable 
limits, to adversary administrative 
proceedings, the better and more 
efficient the justice and due process 
which result. Indeed, it seems clear 
that the future of 
agencies that conduct adversary pro- 
ceedings and of the service that they 
can render to the government and to 
the public depends upon progressive 
integration of our majestic judicial 
tradition with the 


administrative 


administrative 
process. 

This high aim raises a serious ques- 
tion. What about the representation 
that the public requires in its deal- 
ings with administrative agencies? 
Efficient and fair implementation of 
the Administrative 
and the 


Procedure Act 
adiuinistrative process re- 
quires the highest possible standards 
for admission to practice before fed- 
eral agencies. This will be part of the 
subject matter of the study to be 
conducted by Task Group Four. 
The title of this study instinctively 
causes the lawyer to think of require- 
ments for admission to the Bar. For 
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the legal profession thinks in terms 
of the courts and their work. The 
phrase “admission to practice” nat- 
urally turns the legal mind to the 
courts and prompts the lawyer to 
administrative and judicial 
proceedings. Therefore we must in- 


relate 


quire concerning the aspects of prac- 
tice before administrative agencies 
which resemble practice before 
courts. 

Two basic types of administrative 
practice exist: (1) informal, techni- 
cal, or clerical dealings and confer- 
ences with government officials and 
administrative agencies, on the one 
hand, and (2) adversary administra- 
tive proceedings, on the other. The 
latter, whether they pertain to for- 
mal rule-making or the adjudication 
of individual rights, are the substan- 
tial equivalent, in the constitutional 
sense, of judicial proceedings. Essen- 
tially the same issues of law and fact 
carry over from an administrative 
proceeding to judicial review of the 
agency’s determination.** 

Some statistics will serve to present 
one of the problems being studied by 
Task Group Four. Of forty-six ci- 
vilian agencies which conduct ad- 
versary proceedings, thirty-two per- 
mit laymen to serve as trial counsel 
or to appear in a representative ca- 
pacity.® 

Another important problem to be 
considered by this Task Group re- 
lates to admission requirements for 
attorneys and laymen-practitioners 
and proposals for an integrated bar 
of administrative practitioners. Thir- 
teen agencies require lawyers to file 
applications for admission to prac- 
tice. A notice of appearance or a 
power of attorney filed in a particu- 
lar case usually suffices for the other 
agencies. It is a popular saying 
among Washington lawyers that it 
is harder to be admitted to practice 
before a federal agency than before 
the United States Supreme Court. 


Legal Services 
in Armed Forces 


The fifth and final Task Group 
will consider the problems being 


studied by the other Task Groups as 


they. apply to the Armed Forces. In- 
quiry will also be made of legal mat- 
ters that relate only to the Depart- 
ment of Defense, such as the status of 
quasi-judicial tribunals and commis- 
sions in occupied areas and the use 
of legal personnel in negotiating and 
implementing military agreements 
with our allies. An important aspect 
of the Task Group’s work will deal 
with the relationship and possible 
conflicts of interest, policy and re- 
sponsibility between civilian and 
military legal services. 

As in the case of the other nine 
Task Forces, the responsible and dis- 
tinguished men who compose the 
Task Force on Legal Services and 
Procedure are going to make con 
crete proposals, supplemented by 
suggested legislation, with respect to 
the subject matter of their area of 
study. It can be expected that the 
Commission will give these proposals 
careful and independent considera- 
tion. The resulting report to Con- 
gress, it is hoped, will recommend 
legislation and presidential and ad- 
ministrative action which can sub- 
stantially improve government legal 
services, administrative procedure 
and due process for the citizen. 

In 1949, many public and private 
groups demanded that Congress ef- 
fectuate completely the first Hoover 
Commission’s voluminous reports as 
recommended. Undoubtedly, there 
will be a recurrence of this demand 
when the new Hoover Commission 
reports have been completed and 
submitted to Congress for considera- 
tion. 

Most of us have little conception 
of the many problems involved, the 


34. The Supreme Court has held adversary ad- 
ministrative proceedings to be subject to the 
constitutional requiremens of procedural due proc- 
ess, to be ‘‘quasi-judicial’’ in character, and to be 
required to fit the ‘cherished judicial tradition 
embodying the basic concepts of fair play’’, 
Morgan v. United States, 304 U.S. 1, 14-15, 22 
(1938). 

35. Vom Baur, Standards of Admission For Prac- 
tice Before Federal Administrative Agencies 8-9 
(1953): ‘These figures present a basic inconsistency 
and confusion. For the adversary proceedings 
conducted by those agencies which permit laymen 
to serve as trial counsel are basically similar in 
scope and importance to those in which laymen 
are prohibited from appearing. . . ." 
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tremendous amount of staff work 
necessary and the length of time re- 
juired for the judicious enactment 
9f permanent legislation providing 
for large-scale reorganization of the 
various departments and agencies of 
the Government. Technical details 
will have to be supplied and ana- 
lyzed. Recommendations of the Com- 
mission must be subjected to the 
closest scrutiny by the Congress. 
There will be important legal and 
technical problems to smooth out. 
Sharp differences of opinion will de- 
velop. Strong opposition from nu- 
merous sources will be expressed. All 
this will have to take place in order 
to avoid the making of impractical 
changes and the passage of bad legis- 
lation. 

An example of the time required 


Use and Abuse 

of Demonstrative Evidence 
(Continued from page 482) 
was, so far as its admissibility was 


concerned, purely incidental. 


Motion Picture Can Show 
the Movement of Traffic 


Where traffic moves across compli- 
cated intersections, especially those 
involving more than two intersect- 
ing streets, the manner of its move- 
ment can easily be demonstrated by 
a motion picture taken at the height 
of the third or fourth story of a 
building, showing the whole of the 
intersection and traffic from the sev- 
eral directions moving in turn as 
the signal devices operate. 

Under the law of Illinois, in order 
to introduce a picture into evidence, 
it is mot necessary to bring in the 
photographer to testify that he took 
the picture, that he developed it and 
so forth. It is only necessary to have 
some witness familiar with the scene 
or object portrayed state that he 
saw the scene or the object at the 
time of the occurrence and that the 
photograph is a true portrayal of 
what he saw and what it purports to 
show. In the event the pictures 
have been taken at a time far distant 
from the time of the occurrence, it 
is necessary to show that the physical 


for enactment of reorganization leg- 
islation is provided by the legisla- 
tive history of the Budget and Ac- 
counting Procedures Act of 1950.5¢ 
Action initiated by the Congress in 
June, 1949, was not completed until 
sixteen months later when the legis- 
lation was approved by the President 
September 12, 1950. 

This example—and there are many 
more—establishes that the reorgani- 
zation of the Federal Government 
cannot be accomplished overnight. 
The example also points up the out- 
standing progress that has been made 
by Congress in enacting more than 
50 per cent of the first Hoover Com- 
mission’s short 
time after the reports were filed. 

Very real progress has already been 
made toward the reorganization of 


recommendations a 


conditions portrayed in the photo- 
graph have not changed. The pres- 
ence of snow on the ground, or leaves 
on trees or bushes will often indicate 
about the time of year at which the 
photograph was made. 

In projecting motion pictures, the 
standard rate of speed for the repro- 
duction of the natural speed of the 
person or object is the exposure of 
sixteen frames of sixteen-millimeter 
film per second. The film can be 
qualified for exposure before a jury 
upon a showing that the person ex- 
hibiting the picture saw the motion 
of the person or object at the time 
the picture was taken, and he knows 
that the reproduction on the screen 
is what he saw, that the film is being 
run at the normal rate of speed of 
sixteen frames per second, and that 
none of the film has been changed, 
deleted or added to. It is not neces- 
sary that the exhibitor state that he 
personally developed the film. 

Because of habit or to save ex- 
pense, many lawyers use the old- 
fashioned black and white film both 
for still pictures and motion pictures. 
It is common knowledge that pic- 
tures in color can now be produced 
about as readily as black and white 
pictures, and pictures in color are 
much more valuable. On color film, 


a Yellow Cab and a Checker Cab 


The Second Hoover Commission 


the executive branch of the Federal 
Government. An energetic and uni- 
fied executive branch is not a threat 
to free and responsible government. 
Strength and unity in an executive 
make clear who is responsible for 
faults and weaknesses in administra- 
tion. The legislature is enabled to 
better enforce accountability to the 
people and to create, in conjunction 
with the President, “a more respon- 
sible and a more responsive govern- 
ment, a government which will act 
with dispatch, with greater internal 
coordination and harmony, with con- 
sistency of administrative policy, and 
economy of operation”.37 


36. Bist Cong., 2d Sess., c. 
(1950) 
37. Concluding Report, note 2 supra, 3 


946, 64 Stat. 832 


stand out like the diamonds on a 
tiara, and the ability of the colored 
film to hold the interest of the jury 
is well worth the difference in price. 

In personal injury cases, we are 
all familiar with X rays showing an- 
and 


views. X rays, however, are capable 


terior-posterior views lateral 
of demonstrating a great deal more 
than that which can be shown by 
these two views. The modern roent- 
genologist may also take oblique 
views, tangential views and sectional 
views as well as flat views. The com- 
bination of these several views may 
enable the jury to come much closer 
to understanding the position of 
bones, in their natural or disturbed 
position, almost as well as if they 
be viewed in the third di- 
mension. Air is injected into joints 


could 


for the taking of arthrograms, to 
show the condition of disrupted joint 
spaces. Pantopaque is injected into 
the spinal canal for the purpose of 
taking myelograms, to show pathol- 
ogy of the spinal cord and so forth. 
Air is injected into the brain cavities 
for the purpose of taking ventriculo- 
grams. Dye, called neoiopax, is in- 
jected into the blood stream for dem- 
onstrating traumatic ruptures of the 
kidneys by X ray and injuries to the 
bladder and urethra. The stomach 
is filled with barium for the purpose 
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of demonstrating ruptures of the 
diaphragm and injuries to the chest 
and abdomen by means of X rays. 
When a plaintiff continues to 
complain of pain in the back or in a 
joint, and X rays have not demon- 
strated any pathology, his attorney, 
if he believes his client is telling the 
truth, should that another 
skillful roentgenologist be employed 
with proper equipment for the tak- 
ing of every kind of X ray possible. 
In many cases, pathology is not dem- 
onstrated by X rays, simply because 
the proper kind of X rays have not 
been taken or the X rays have not 


insist 


been taken in the proper manner. 
On occasion, X rays of bones may 
be used to help prove the manner in 
which an accident occurred. Recent- 
ly in the trial of a personal injury 
case which I was defending, the 
plaintiff contended that he was walk- 
ing straight across the street. Our 
car driver contended that the plain- 
tiff stopped and quickly turned 
about, and that while plaintiff's leg 
was in this twisted position, it was 
struck by defendant’s car bumper. 
The plaintiff had a spiral fracture 
which was demonstrated by the X 
ray. The doctor admitted that spiral 
fractures usually were caused when 
the bone was struck at a time when 
rotating strain was placed upon the 
member. The doctor stated that the 
bone would break as a piece of chalk 
under twisting strain would break. 
Faking a long chance, I brought a 


of Demonstrative Evidence 
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new stick of ordinary chalk before 
the jury and twisted one end against 
the other by means of the fingers of 
Luckily chalk 
broke with a beautiful spiral frac- 


my two hands. the 


ture. 


Maps and Plats 
Should Be Used 


Maps and plats can be used effec- 
tively to a greater extent than they 
are. Accidents which happen at in- 
tersections almost always involve 
disputes as to speeds, stopping dis- 
tances, widths of streets, and the like. 
A comparatively inexpensive plat of 
the intersection drawn to scale will 
answer many of these questions. The 
plat will be taken by the jury to the 
jury room and usually lends credence 
to one story or the other. As a part 
of such a drawing or plat, one may 
also incorporate a line drawn paral- 
lel to the highway in question, and 
below it, showing the relative eleva- 
tion of the highway at the points 
indicated. Such a map should con- 
tain the proper 
manent objects material to the con- 
tention of the parties, but it should 


location of all per- 


not contain any drawing, lettering, 
or other designation which tends to 
show the position of any movable 
object involved in the occurrence. 
Any designation of the positions of 
persons or objects involved in an ac- 
cident should not be placed on a 
drawing or photograph before it is 
offered in evidence. Such designation 
should be made by a witness during 
his testimony and while he is exposed 
to cross examination. 

Maps may also be used to show 
the extent of an area of fire damage, 
the extent of an area of water dam- 
age due to the breaking of a water 
main, or the extent of the area of 
sound which may be made by a siren. 

In a recent personal injury case 
arising out of an accident which oc- 
curred in the City of Evanston, Illi- 
nois, a police squad car being used 
as an ambulance, drove through a 
red light at an intersection and col- 
lided with a car which was crossing 
the intersection on the green light. 
The of the 


operator police car 


claimed a right to go through the 
red light in an emergency, provided 
his siren was sounding. The driver of 
the other car testified that he did not 
A large map of the 


hear the siren. 


intersection and the two blocks 
in each direction was identified and 
exhibited before the Several 


called 


to the location at which they hap 


jury. 
witnesses were and _ testified 
pened to be when they heard the 
siren. Each in turn was asked to put 
a pin, holding a small piece of paper 
with his name typed on it, into the 
map at the place where he was when 
he heard the sound. Some were in 
houses and some were on the street, 
but when the pins were all in the 
map, the area of sound was demon 
strated visually in a very impressive 
manner. 


Witness May Be Asked 
To Draw Diagram 


When location of an occur- 
rence is difficult to describe and pic- 


tures are not available, and one does 


the 


not have time to proc ure a map oO! 


drawing, the outline of the street, 


building, location or physical sur 
roundings may be effectively por 
trayed by a free-hand drawing made 
by the witness on a blank piece of 
paper while on the stand. Some wit- 
nesses, of course, are very good 
illustration, and some cannot draw 
at all. At 
the 


can ask the witness to make a draw- 


the time of interviewing 


witness, however, the attorney 
ing on a piece of paper of the place 
involved. If he shows that he is rea- 
sonably adept, he should be re 
quested to make one drawing after 
another until he is reasonably 


tain that, 


cer- 
on the witness stand, he 
can make a fairly accurate drawing. 
It is surprising what improvement 
a witness can make after a few re- 
peated efforts. While the jury under 
stands that such a drawing is not ac- 
curate and is not exactly to scale, 
still 


it is, with this explanation, 


evidence, because it is the effort of 
the witness to explain what he says. 
It is, of subject to attack 


like any other 


course, 
item of evidence. 
Recently the plaintiff in a personal 
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personal 


injury suit suffered a great many 
njuries, none of which was extreme- 
y serious. His attorney brought be- 
tore the jury two blank outlines of 
onsiderable size of the human body, 
yne front view and one side 
view. When the doctor testified, he 
asked the doctor to mark on these 
blank drawings the area of the in- 
jury, the cut or the bruises, and to 
darken the area covered by the in- 
jury in its proper proportion. When 
completed, the drawing, of course, 
showed all the injuries at once, and 
so much of the surface of the draw- 
ing was covered by the doctor's in- 
that the 


injuries looked quite serious. This 


sertions numerous small 
mannequin looked as if it had been 
pommeled all over. 

Few people are familiar with the 
form or function of the spinal cord, 
and very few are familiar with the 
manner in which nerves branch off 
from the spinal cord, or with the dis- 
tribution of the nervous system gen- 
erally. Whenever nerve injuries are 
an issue, a chart in color of the nerv- 
ous system of the human body is an 
extremely valuable item of demon- 
strative evidence. Such a chart and 
models of human anatomy should be 
used wherever legitimate. The ac- 
curacy of such a chart or model must, 
of course, be established by testi- 
mony. 

Small material objects are always 
extremely intriguing to a jury. Any 
object that is brought to the trial 
table in wrapping paper is observed 
with extreme interest while the wrap- 
pings are being removed. Jurors 
are as curious as kittens, and when- 
ever a material object is admissible 
in evidence to prove a point, its 
ethical use should not be overlooked. 
Models of machines must of course 
be constructed to scale in order to be 
admissible, but they hold the inter- 
est of a jury as a toy holds the in- 
terest of a child, and whatever proof 
can be demonstrated by a model will 
not be forgotten. 

The very object involved should 
be brought before the jury if physi- 
cally possible. Several years ago, a 
fire occurred in an apartment build- 
ing. Two ladies occupied a small 





Use and Abuse of Demonstrative Evidence 





George B. Walter, Associate 


HERBERT J. WALTER 


Charter Member of American Society of Questioned Document Examiners 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 


“Thirty Years Experience” 


CEntral 6-5186 








707 BESSEMER BUILDING ° 


EDWIN H. 
Charter Member of American Society of Questioned Document Examiners 


HANDWRITING EXPERT 


Scientific Investigation and photographic demonstration of all facts in connection with Questioned Documents 


PITTSBURGH, PA. . 


FEARON 


Tel ATlantic 1-2732 








Suite 1408 ° 





VERNON FAXON 
Examiner of Questioned Documents 
(Handwriting Expert) 
134 North La Salle Street °* 
Opinions rendered re: Handwriting. typewriting., erasures, interlineations, substitutions 
on wills, deeds, contracts, books of account, and all kinds of documents. 


Telephone CEntral 6-1050 * Chicago 2, il. 








apartment; one lost her life in the 
fire and the other was badly scarred. 
Che surviving occupant of the apart- 
ment stated that she could not get 
out the door because the lock would 
Luckily 
made immediately after the fire, and 
two carpenters removed the lock and 
remounted 


not work. the claim was 


it on a block of wood 
about eighteen inches square, the 
same thickness as the door. The dis- 
coloration of the lock plainly showed 
the effects of the fire. Nevertheless, 
the key still operated it perfectly. 
A screw driver was provided so that 
the lock could be opened and its 
workings examined as proof that the 
workings had not been tampered 
with. 

In another case, a pedestrian who 
was struck by an automobile claimed 
that he was dragged for a great dis- 
tance. The operator of the car testi- 
fied that he stopped within less than 
ten feet. When the injured man was 
brought to the hospital, unconscious, 
he had only one shoe. The doctor 
kept the shoe. Later, a matching 
shoe was found near the scene of the 
accident. The edge of the shoe sole 
on the outside was ground off to the 
extent of more than 3/16 of an inch. 
It was quite obvious that this shoe 
could not have been so worn down 
without being dragged on the street 
for a great distance. No amount of 
oral testimony could overcome the 
silent testimony of that old shoe. 


Physical demonstrations of chemi- 
cal reactions and experiments in gen- 
eral are extremely effective, but God 
help the demonstrator or the one 
offering the experiment if it does 
not work. Many years ago a famous 
trial lawyer in Chicago undertook to 
demonstrate to a jury that a rail- 
road coupling would always work. 
He brought the two heavy parts in- 
volved into the courtroom and set 
them up opposite each other. When 
they were slammed together they did 
not hold. That was the end of the 
railroad’s case. 

Remember also the story of the 
young railroad lawyer who thought 
a claim of a certain lady who had 
trunk was excessive. She 
had listed so many clothes that he 
was sure it would take several trunks 


lost her 


and several suitcases to contain them 
all. On the day of the trial, he 
brought to court a trunk and all the 
clothes she claimed were lost. After 
leading up to the question beautiful- 
ly, he produced the trunk and the 
clothes and asked her if she would 
demonstrate to the jury how she got 
so many clothes in the trunk. She 
gladly accepted the challenge, put 
them all in and had plenty of room 
left over. 

The proper presentation of de- 
monstrative time-con- 
suming, and many attorneys simply 


evidence is 


refuse to take the time necessary to 
assemble those intriguing pictures 
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and physical objects that are so ef- 
fective in emphasizing the important 
issues in the case. Others, while will- 
ing to devote any amount of time 
and energy, appear not to have the 
imagination necessary for the pro- 
duction of these demonstrative ma- 
terials. When any important point 
in a case needs emphasis, the attor- 
ney should study the problem for the 
purpose of attempting to demon- 
strate the point physically instead 
of relying merely upon oral testi- 
mony. When scientific or mechani- 
cal problems are involved, the at- 
torney should consult the mechanic 
or the scientist to procure his help 
in developing a method of demon- 
strating the point. 

When one has a choice, the time 
at which demonstrative evidence is 
to be presented is worthy of con- 
sideration. Usually, it is of more 
value if presented just at the close 
of the evidence offered by the party. 

On the other hand, a few lawyers 
have been able to employ demon- 
strative evidence in a manner which, 
although effective, is, in my judg- 
ment, beyond the bounds of the 
ethics of the profession. 

In some jurisdictions, I am in- 
formed that an attorney in his open- 
ing statement is allowed to write on 
a blackboard a list of all the wit- 
nesses whom he expects to call, and 
to state, while pointing to the name 
of each of the witnesses in turn, 
what that witness will testify to. It 
is respectfully submitted that a trial 
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court should not allow the use of any 
blackboard by either party in an 
opening statement. An opening 
statement is not evidence and should 
not be so presented as to become a 
substitute for evidence. The trial 
court should not allow the opening 
statement to cover every item of 
evidence in detail. The opening 
statement should be no more than 
an announcement of reasonable 
length, outlining the ultimate facts 
that the plaintiff or defendant in- 
tends to prove. An opening state- 
ment which exhibits items on a 
blackboard or involves announce- 
ments concerning pictures, maps, or 
other demonstrative objects takes on 
the tenor of an argument which has 
no place before the jury have heard 
admissible evidence of the facts. An 
opening statement in too great de- 
tail makes it difficult for the jury to 
remember what claimed fact was 
merely presented in the opening 
statement and what was in fact 
proved by the introduction of evi- 
dence. 

In personal injury cases in some 
jurisdictions, the attorney has been 
permitted in his opening statement 
to place on a blackboard, which he 
had provided for the purpose, a list 
of the injuries which he claims the 
plaintiff has suffered and a table of 
the items of expense or loss which 
he hopes to prove, putting down his 
own figures for pain and suffering, 
leaving a sum totaled at the bottom 
of the blackboard which he expects 


to ask the jury to return as a verdict. 
These items have been allowed to re- 
main within the gaze of the jury 
throughout the whole of the trial, 
although, until evidence has been 
admitted, not one of them is in fact 
evidence. This, in my judgment, 
should not be allowed. Since a wit 
ness is not permitted to repeat his 
testimony, no item of evidence, and 
certainly not these unproved state- 
ments, should be allowed to remain 
before the gaze of the jury. 

While I believe that the use of 
blackboards is often improper, if a 
blackboard is used by one side to 
write out lists of expenses or other 
matter and is referred to in argu- 
ment by the attorney placing it there, 
the court, on his own motion, and 
without any request from opposing 
counsel, should require that these 
items be turned from the sight of 
the jury when the attorney has fin- 
ished referring to them, just as a wit- 
when finished with his testi- 
mony, is withdrawn from the stand. 


ness, 


Opposing counsel should then be 
given an opportunity to claim the 
jury’s whole attention for the pur- 
pose of listing opposing items or 
arguing points to the jury. One law- 
yer should not be compelled to ad- 
dress a jury while the gaze of the 
jurors is fastened upon a blackboard 
which contains the arguments for the 
other side. His opponent might just 
as well be standing behind his back 
making faces or otherwise distracting 
the jury’s attention. Each party in 
his turn should have an equal oppor- 
tunity to engage the whole of the 
jury’s attention, unopposed, for the 
time being, by any word or exhibit of 
his opponent. 

If the trial judge does not, of his 
own motion, see that these steps are 
taken, then the attorney who, in the 
presence of the jury, must ask that 
these items be removed may by that 
very act incur the resentment of the 
jurors who do not realize the unfair- 
ness of the situation or the right of 
the attorney to their whole atten- 
tion. 

On one occasion, while defending 
a personal injury case, the plaintiff 
exhibited a leg which was dark pur 
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ple in color and appeared to be 
about ready to rot off. I could see 
an expression of deep concern spread 
over the faces of the jurors as they 
observed it. As it happened, I had 
employed a doctor to give me some 
advice on the subject, and he, by 
chance, was in the courtroom at the 
time the limb was shown to the jury. 
He quickly informed me that the 
nauseating color was due to the ap- 
plication of a purple germicide 
which discolored the skin and flesh 
and that I would find that the flesh 
underneath was perfectly healthy. 
With his assistance, and the use of 
the hospital record, I was able to 
compel plaintiff's physician, who 
was on the stand, to admit that the 
purple germicide had been repeat- 
edly applied to the leg and that the 
color was due entirely to the appli- 
cation of the medicine. Such demon- 
strative evidence not only is unethi- 
cal but should be met with proper 
discipline by the court. 

On 
have 


many occasions, 

offered in evidence 
bloody clothing worn by the injured 
at the time of the occurrence com- 


attorneys 
bits of 


plained of. Such items of clothing 
are admissible if in truth they tend 
to prove some fact in dispute, and 
if a garment does provide such proof, 
it should not be excluded merely be- 
cause it arouses the emotions of the 
jurors. The ethical lawyer will bring 
such a garment to the attention of 
the trial judge before it is brought 
table, 


is brandished before 


to the trial because if the 


garment the 
jury in a supposed effort to lay a 
foundation for its admission into 
evidence, the party offering it will 
have received the benefit of the sen- 
timent connected with it, whether it 
is proved admissible in evidence or 
not. 

In a case involving the loss of a 
leg, I am informed that a plaintiff's 
attorney brought to the trial table a 
long, round object wrapped in a 
piece of paper, which he kept on 
the trial table until the plaintiff's 
case was about completed; then, with 
a flourish, he unwrapped the curious 


object, revealing an artificial leg. 
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Write for Brochure descriptive of our services. 


THE VIBRATION ENGINEERING CO. — L. 
301 Hazleton National Bank Bldg., Hazleton, Pa. Phone GL 5-196] 


Don Leet, Ph.D. — Pres. 








Ihe artificial leg was admitted into 
evidence and plaintiff's attorney 
passed it to the jury to be examined, 
stating the he wanted the jurors to 
feel the warm blood which coursed 
through the artificial leg and the 
soft, fleshy texture of its composi- 
tion. In my judgment, such a per- 
formance is wholly unnecessary, un- 
fair, and should not be permitted. 
Of course, the bringing of a dead 
body into a courtroom would be 
one method of proving that the per- 
son was dead, but proof in this man- 
ner has never been deemed 
sary or proper. 


neces- 


In case of appeal, usually one o1 
two photographs of any physical ob- 
ject, large chart or map reduced to 
the size of the printed page is ac- 
ceptable to both sides for incorpora- 
tion into the abstract of record. If 
the appellee insists, any object ad- 
mitted in evidence below may be 
certified to the upper court. Usually, 
the upper court does not want to be 
bothered with these trinkets 
cially the upper court’s clerk. 

In any close case, where one party 
has effective demonstrative evidence, 
the opposing party will be at a de- 
cided disadvantage unless ‘he, too, is 
able to produce evidence of equally 
intriguing interest. 

There are few cases among the de- 
cisions which outline the manner in 
which demonstrative evidence may 


espe- 


be legitimately used, and entirely 
too much is left to the “discretion 
of the court”. As demonstrative evi- 
dence is employed with greater fre- 
quency and in greater variety, the 
trial judges must see to it that the 
demonstrations on one side are al- 
lowed to absorb the attention of the 
jury only during the time that party 
is presenting his evidence and that it 
is put away while the opposite party 
is presenting evidence. 

Passing artificial legs among the 
jurors is not a necessary or a fair 
practice. In this same category, in 
my judgment, fall sequence pictures, 
in color, of injuries. Demonstrative 
evidence must be limited to that 
which is fairly probative and not be 
admitted where its obvious purpose 
is only the arousing of emotions. 

The fact that most efforts to ob- 
tain justice stop at the trial level 
warrants extreme care by trial courts 
to see that the introduction of de- 
monstrative evidence is limited to 
that which furnishes proof of real 
issues, and to see that it does not 
degenerate into a show or mere dis- 
traction of the jury’s attention. 

To some it may seem a sad com- 
mentary that we must fish for justice 
by the exhibition of colored charts 
and the manipulation of gadgets as 
lures, but that is the stage at which 
we have arrived in the evolution of 
the trial of a lawsuit. 
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RATES /5 cents per word for each inserlion 
minimum charge $1.80 payable in advance. 
Copy should reach us by the first day of the 
month preceding month of issue. Allow 
Address all 
replies to blind ads in care of AMERICAN 
1140 North Dear 
Illinois. 


two 


extra words for box number. 


BAR ASSOCIATION JOURNAL, 


born Street, Chicago 10, 





BOOKS 





“THE HAND OF HAUPTMANN,” STORY OF 
Lindbergh Case by Document Expert Cited by 
John Henry Wigmore, 368 Pages, 250 Illustra- 
tions. Price $5.00. J. V. Harinc & ? H. Harine, 
15 Park Row, New York 38, N. 


LAW BOOKS BOUGHT, SOLD, EX- 
changed. Free Catalogue, IRVING Korus, 516% 
Main St., Vancouver, Washington. 


WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for ‘Questioned Docu- 
ment, Second Edition.” 736 Pages, 340 illustra- 
tions, $12.50 delivered. Also “Questioned Docu- 
ment Problems, Second Edition,” 546 Pages, $8.50 
delivered. ALBERT S. Oszorn, 233 Broadway, New 
York 7, New York. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CeciL SkiPpwitH, 
306 West Ist Street, Los Angeles 12, California. 


BAYOU BOOK COMPANY — LAW BOOKS, 
used and new. Miscellany. Send wants. Box 
2423, Baton Rouge, Louisiana. 


LAW BOOKS—WE CAN SUPPLY THE FOL- 
lowing sets at this time: U. S. Attorney Gen- 
eral Opinions (complete). Volumes 1-40—Decs. 
Comm. of Patents (complete) 1869-1950—Yale 
Law Journal, Volumes 1-25 inclusive, Dennis & 
Co., Inc., 251 Main Street, Buffalo 3, N. Y. 


WRITE US FOR YOUR TEXT BOOK NEEDS 

Good used law books bought, sold and exchanged. 
(In business 45 years.) Tue Harrison Com- 
PANY, 93 Hunter Street, S. W., Atlanta 2, Georgia. 


LOWEST PRICES USED LAW BOOKS 
complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Natronat Law 


Lrprary Appratsat Association, 538 South Dear- 


born St., Chicago 5, Illinois. 


THOMAS LAW BOOK COMPANY PUBLISH- 

ers, Dealers, Importers. We Sell, We Buy, We 
Exchange. In Business 68 years. 209 N. 3rd, 
St. Louis 2, Mo. 


UNITED STATES GOVERNMENT PU BLI- 
cations at regular Government prices. No de- 
osit—Immediate Service—Write Nationat Law 
ook Company, 1110—-13th St., N. W., Wash- 
ington, D. C. 


BOOKS AT ATTRACTIVE 
We buy and sell either one book or a 
Let us quote you prices. Harry 
Street, San Francisco 8, 


USED LAW 

prices. 
complete library. 
B. Lake, 321 Kearney 
California. 
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LAW BOOKS OF EVERY DESCRIPTION 
bought and sold. Best prices. Josern M. 
Mitcuett Company, Philadelphia 43, Pennsy! 


vania, 


LAW BOOKS—USED AND NEW. FEDERAL, 

state, tax, texts and English. Morris Park 
Book Company, 839 Morris Park Avenue, New 
York 62, New York. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLakK BoaRDMAN 
Co., Lrp., 11 Park Place, New York City. 


LAW BOOKS USED AND NEW—BOUGHT, 
sold, traded. Reporter System Units, American 
Law Reports, American Jurisprudence, Corpus 
Juris Secundum, S. C. A., Digests, all text 
books, etc. Appraisals free. R. V. Boye, Law 
Booxs, Leonhardt Building, Oklahoma City 2, 
Oklahoma. 


LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
cates the type of materials we ey purchase. 
Crartror’s Book Srore, Baton Rouge 2, Louisiana. 


EVERYTHING IN LAW BOOKS, Georce T. 














Biset Co., Philadelphia 6, Pa. 
THE WILL THAT IS LITERATURE—BER 

nard Shaw’s will in book form. $1.00 postpaid. 
AppLe Tree Press, 2322 Mallery, Flint, Mich. 

BOOKCASES 

BOOKCASES FOR SALE: STEWARTS, 

Lundstrums, Vikings, Hales, Globe-Wernicke 
D10-1/4, Cll, 111: Macey 811, 911, 912. All 
are older types. Lght and dark oak, and mahog 
any. Per case $5.45; per top $5.25; per base $5.25 
Guaranteed good condition. Torun check with 
order, f.o.b. St. Louis, Missouri. Current types 
having square edges request quotations. Lawyers 
Service Company, 500 North 19th Street, St. 
Louis 3, Missouri. 

HANDWRITING EXPERTS 
M. A. NERNBERG, EXAMINER OF DIS 


puted Documents. Thirty years’ experience 
Formerly specially employed by the United States 
Government as henduriane expert in cases involv- 
ing handwriting. 28 Grant Building, Pittsburgh, 
Pa. Phone Atlantic 1-1911, 


GEORGE G. SWETT, ST. LOUIS, MISSOURI, 
14 South Central (S) Telephone: PArkview 
5-9394. Handwriting, typewriting and document 
expert U. S. Post Office. s Deonetien 12 years. All 
types of document problems considered. Photo- 
graphic laboratory maintained. Centrally located 
on major air and rail lines. Member American 
Society of Questioned Document Examiners. 


EXAMINER OF 
Complete laboratory. 
Washington, 


SAMUEL R. 
Questioned 
Telephone 5723, 


McCANN, 
Documents. 
Yakima, 


LUKE S. MAY, CONSULTING EXPERT & 

Examiner of “Questioned Documents.”’ Qualified 
in Military, Federal, Territorial, State and Provin- 
cial Courts, United States and Canada. Director 
of the Scientific Detective Laboratories—estab- 
lished in Seattle since 1919. Advanced Scientific 
Evidence Laboratories with special apparatus for 
the examination, analysis, identification, determina- 
tion and illustrative proof of facts relating t 
genuine or forged handwriting, typewriting, print 
ing, seals, etc. The detection and ocular proof of 
facts regarding age, alterations, additions, substi- 
tutions, etc., in all types of important suspected or 
disputed papers. Phone Elliott 2445, Suite 843 
Henry Building, Seattle 1, Washington. 


CHARLES C. SCOTT, KANSAS CITY, MIS- 

souri. Identification of handwriting and type- 
writing. Detection of altefations. Decipherment 
of faded and charred documents. ‘“‘Photographic 
evidence’ for court. Fully equipped laboratory. 
Qualified witness. Member American Society of 
Questioned Document Examiners. Commerce 
Building. Telephone VIctor 8540. 





BEN GARCIA, EXAMINER OF ALL CLASS 

es of questioned handwriting and typewriting 
Qualified expert; State and Federal Courts 
13 years of experience. 805 E. & C. poltee 
Denver, Colorado. Phone: AComa 2-172 





MISCELLANEOUS 





VALUATIONS OF CLOSE CORPORATION 


stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 


attorneys, 
institutions, 


effective cooperation with 
executors, and financial 


accountants, 
Write for 


free brochure. MANAGEMENT PLANNING, Inc., 
192 Nassau Street, Princeton, New Jersey. 
NEED VACATION HELP ?—-IF YOUR 


steno is on vacation, use one of our stenos in 
your office to type pleadings, transcribe corre 
spondence, serve as receptionist. Low hourly rates 
Catt Manpower, Inc. operating in Allentown, 
Boston, Buffalo, Chicago, Cincinnati, Cleveland, 
Columbus, Denver, Detroit, Des Moines, Kansas 
City, Milwaukee, Minneapolis, Moline, Newark, 
New Haven, New York, Omaha, Philadephia, 
Pittsburgh, Rochester (N. Y.), St. Louis, San 
Francisco, Seattle, Tacoma, Toledo. 


ACCIDENT ANALYSIS—TRAFFIC AND IN. 
dustrial. 23 years Safety Engineering experi- 
ence. Member, American Society of Safety En- 
gineers, Traffic accident cases a specialty. Ratpx 
Syyper, 811 North Virginia, Oklahoma City, 
Oklahoma, Telephone: CEntral 2-1830. 


HAVE YOUR “COPY” SHEETS PRINTED 

L IKE YOU R LETTERHEAD. Black printing 
with “Copy” in red down right side on rag 
mion skin. Prepaid when check accompanies 
order. $7.95 for 1000. $14.50 for 2000. Keystone 
—— or Mramr. 1112 S. W. 8th Street, Miami 
“lorida 





POSITIONS WANTED 





ATTORNEY, B.S., LL.B., LL.M., 


view, Desires law teaching position 


LAW RE 
Box 4JN-! 


ATTORNEY, LL.M. HARVARD. DESIRES 

position on corporate legal staff. 4-4 years 
experience Federal Government attorney. Back 
ground in procurement, accounting, taxation, ad- 
ministrative law, drafting and research. Age 34 
No geographical limitations. Box 4JN-2. 


INEXPERIENCED ATTORNEY, 25, RETURN- 
ing from military service desires association 
with law firm anywhere in United States. II- 


linois and Michigan Bars. Illinois graduate. Box 
HIGH SCHOOL TEACHER NEARING RE 
tirement. Admitted Minnesota Bar. Desires part 
time employment. Compensation secondary. Prefer 
small Twin City office. Box 4JN-4. 
ATTORNEY, 26, BOSTON, SINGLE, DE 
sires employment with organization, Yl firm 
B.S. (Major: Accounting-Finance), LL.M. in La 


bor Law, LL.M. in Taxation. Entire ne training 
at three universities financed on full tuition schol 








arships. Can relocate. Box 4JN-5 
ROBES 
JUDICIAL ROBES CUSTOM TAILORED 


The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon 








Inc., 7-9 West 36th St., New York 18, N. Y. 
SHORTHAND AND 
STENOTYPE REPORTING 
SAN FRANCISCO: HART & HART (SINCE 


1927), official reporters (shorthand and_ma- 
chines); notaries; private deposition suite; Chan 
cery Building, 564 Market Street. References: 
local bench and bar. 
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OVER 


20,000 
FORMS 


tstracts If 


of Tite 


AVIATION 
———_— 


The most comprehensive collection of 
LEGAL and BUSINESS FORMS ever compiled 


American Jurisprudence Legal Forms Annotated contains, in fourteen volumes, 
over 20,000 forms designed to cover every conceivable situation for which a form 
is needed. When you use American Jurisprudence Legal Forms Annotated, you 
are assured of the right form — correctly worded — and based on law that will with- 
stand attack from every angle. 


Written in clear-cut, understandable, modern language, this formbook is keyed 
directly to the statements of the law in American Jurisprudence. It thus offers the 
busy lawyer a direct lead from “the law to the form” and “the form to the law.”’ 
Concise statements of the principles governing the forms are stated in the form- 
book text. 


(American Jurisprudence Legal Forms Annotated is sure to increase your earning 
power. It assures client-confidence in your ability as a lawyer, and saves you work 
and time. 


Inquire today about the special pre-publication price and terms now in effect! 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14. New York 
BANCROFT-WHITNEY COMPANY, San Francisco |, California 









































Go First to 
C.J.S. 


and your Search will be Completed 


Coneus Junis SECUNDUM 


is the one complete LAW Encyclopedia based on 


ALL the CASES 
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